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PREFACE. * 


Since the last impress of this work the .only changes that 
have been introduced by the Legislature arc directed to the. in¬ 
clusion of “industrial concerns’*into the definitions of “Company” 
and enabling Government to acquire land for them for the 
erection of dwelling houses for workmen employed by them or 
for the provision of amenities directly connected therewith, 
lievond this nothing ha# been done to remove the many defects 
that clog the smooth working of the Act. Tfcy Act still lacks 
in any provision making it obligatory on the Collector to make 
references to Court under section IN nor doos it contain liny 
remedial measures when the Collector abstain^ from making 
the reference. The absence of such provisions lias given rise 
to n conflict of opinion among the dillerent High Courts. Some 
of them following the principle of l T !d t jus ibl rr medium (no 
wrong without a remedy) have invoked the aid of the inherent 
power of the Iikjh CourUto set matters right while others have 
hold that the High Court has no power over the Collector to 
compel him to make the reference. In this confusion the valu¬ 
able rights of many to claim just compensation for the compul¬ 
sory acquisition of their lands have been and are being ignored. 

The decision of the Privy Council in the case of Rangoon 
Botutnnng Coin pang v. The (.'nllertor of Rangoon (3D I. A. 197) 
has, no doubt, led the Legislature to amend section 21) and 
make provision for appeals from awards of Court which arc to 
be considered as decrees, but no provision has yet been made 
for appeals against orders of apportionment. Notwithstanding 
the decision of some of the High Courts that orders of appor¬ 
tionment are also to be considered as decree's, it is open to 
very great doubt whether appeals would lie from such, orders 
to the High Court in the absence of any express provision 
to that effect in the Act itself and in view of the observation 
made by Lord R ram well in Sa nil hark Charity Trader v. 
The North Staffordshire Railway Company. (1877) L. R. 3 Q. 
J3. D. 1, that “an appeal does not exist in the nature of things ; 
a right of appeal from any tribunal must be given by express 
enactment.” 


The amendment of clause first in sub-section (1) of section 
23 by substitution of the words “notification under section 4 , 
sub-section (i)” in place of the words “declaration relating thereto 
under section 0” has seriously affected the rights of persons inter¬ 
ested in the lands acquired in respect of the compensation pay- 
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able therefor. The provision in clause first of sub-section (1) 
of section 23, that in deterntming the amount of compensation 
the Court shall take into consideration the market-value of the 
land at the date of the onblication of the notification under sec¬ 
tion 4, subsection (1) ami the provision in clause sixthly of the 
same sub-section, that the*;ourt shall take into consideration 
the damage to the profits between the pub!traiton of the (tectara¬ 
tion. under section (> and the ^Collector’s taking possession of the 
land, can hardly be reconciled. 

References have also been made in the commentaries to the 
numerous other*anomalies in the Act which require the consi¬ 
deration of the Legislature for their removal. 

The book has J^een thoroughly revised and case-laws have 
been brought up to date. The most important question, namely, 
ascertainment of 'the proper market-value of the property 
acquired, lias been dealt "with from all practical points of view. 
The Chapter on apportionment also containts all possible solu¬ 
tions of the many dilliculties that often arise in the apportion¬ 
ment of the compensation. It is hoped that this edition will 
adequafely meet the requirements of those for whom it is 
intended. • 9 

I cannot conclude without acknowledging my indebtedness 
to Messrs Sudhindra Kumar Mitra, m.a., Advocate, ancl 

Sauat Kumar Ghosh, i;.l., Pleader, for the valuable assistance 
rendcreu by them in£hc revision of this work. 

Calcutta, 

The 17th December, 1934. A. G. 


PREFACE TO THE SECOND EDITION. 


The. most important part of the law of Acquisition of land 
consists of the rules laying down principles to be followed in 
determining the amount of compensation to be made on account 
of such acquisition. In revising the work, an attempt was 
made to reduce the principles of valuation to formulas, if possi¬ 
ble, but had at last to be abandoned as futile as no two cases 
are found to be similar so as to be governed by the same prin¬ 
ciple. Each case fe different from the other and so divergent 
are the circumstances that each case has to be dealt with on its 
own facts and circumstances. In fact the force of the observa¬ 
tion “that an exact valuation is practically impossible, the- 
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approximate market value in all that eaii be arrived at. Com¬ 
pensation payable for the land acquired by Government can 
not be ascertained with mathematical accuracy and t.he Act 
provides only matters to be considered and neglected by Court 
in determining compensation,” could ffot but be felt in attempt¬ 
ing to reduce the various priuciplesj,of valuation into set forms. 
In discussing the principles, however, we have steadfastly kept 
in view the supreme importance oU the subject and have discus¬ 
sed them as fully as by their importance they deserve. The 
duties of the Collector and of tlie Court in the matter of deter¬ 
mining compensation for the lands acquired Iwive been referred 
to as of extreme importance as very much depends on the 
manner in which the law is administered by them. 

The question of apportionment which isVf no less import¬ 
ance than that of valuation has also been fully dealt with in its 
various aspects and phases, and in fact an attempt has been 
made to make the tiynitisc contain all informations that a 
practitioner requires in the practical application of this branch 
of the law- 

r 

in revising the work I was greatly helped by valuable sug¬ 
gestions from fiends in all parts of India and especially by 
Messrs. Sudhindra Kumar Mitra, M. A., B. L. and Subodh 
Krishna Hitter, M. Sc., B.L. to whom I owe a deep debt of gra¬ 
titude and humbly beg to acknowledge my indebtedness to 
them all. 

ft 

T sincerely hope that the present edition may prove as use- < 
fill to the Bench and the Bar as the previous one. 


Calcutta, 

The loth June, 1930. 


A. G. 


PREFACE TO THE FIRST EDITION. 


Tn the presence of so many learned treatises on the Eaw 
of Acquisition and Compensation in India the consideration 
that prompted me to take this work in hand was not so much 
to compile a learned treatise as to present to the members of my 
profession with a handy volume in a clear, attractive and prac¬ 
tical form. In the following pages I have endeavoured to deal 
with each difficulty as it arises in the practical application of 
the law in India, and it will be for the members of the profes¬ 
sion to judge how far I have succeeded. 
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In the compilation of this work I have consulted most of iny 
predecessors, and have occasionally quoted from them where it 
appeared that quotations would more clearly convey the ideas. 
1 take this opportunity of thankfully expressing my indebted¬ 
ness to the learned authoVs. 


Leaving out eases rendered out of date by the recent amend¬ 
ments, I have not consciously omitted any relevant Indian case 
law t up to January 1027 and have tried to include the leading 
English decisions as well. Though there is an aversion in some 
quarters to “unauthorised’’ lieports, to me they have been 
sources of great information. 


I am indebted to my friend, Mr. Sudhindra Kumar Mitra, 
M.A., n.L., for the ajfeat assistance rendered by him at each step 
from ^beginning to end. 

T shall feel myself amyly rewarded if this book proves use¬ 
ful to those for whom it is int-mded. • 


Calcutta, 
loth February, 1!>2T. 


A. C. 
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INTRODUCTION. 


The Sovereign power of every State 1ms authority to ap¬ 
propriate for purposes of public utility lands situate within 
the limits of its jurisdiction. This power is termed in the 
United States “eminent domain”. Rut it is riot deemed politic 
to exercise the authority so as to interfere with security in 
the enjoyment of private property, or t^> conliscate private 
property for public purposes without paying the owner its 
fair value. It is a well recognised canon of construction not 
to interpret an Act of the Legislature in such a way as to take 
away property without compensation unless such intention 
is clearly expressed or is to be inferred by plain implication. 
It is in exercise of this Sovereign power that private property 
is appropriated by the State for purpos*. s of public utility and 
the appropriation by the Sovereign.*power of private property 
for purposes of public utility is known in different countries 
by different names. Tn England the law which provides for 
the protection of private interests where it is required to 
appropriate lands for public purposes has acquired the name 
of the “Law of Compensation.” The law of Compensation 
there is contained in the Lands Clauses Consolidation Act, IS 15, 
the Lands Clauses Consolidation (Amendment) Act, I860, and 
the Lands Clauses Consolidation Act, 18(59. 

The principle underlying appropriation by State of private 
property, is that the appropriation must be for “public utility”' 
or “public purpose” as it is called in India. Tt rests upon the 
famous maxim .saln.s populi cst suprema lex, which means that 
the welfare of the people, or of the public is the paramount 
law and also on the maxim neeessitas puldica major ext qnam 
prirata which means, “public necessity is greater than private.” 
“The law imposeth it on every subject that he prefer the 
urjent service of his Prince and Country before the safety of 
his life.” And to interests of such paramount importance 
private interests may justly be subordinated. To check abuses, 
that is, to stop appropriation of private property for ulterior 
purposes, for purposes other than public utility, the above 
rules were made subject to the maxim midi alteram partem, 
that is, every subject has a right to be heard before he is 
deprived of his right to his property by the State. 

Though the Sovereign power has the right to appropriate 
forTmrposcs of public utility lands situate within the limits 
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of its jurisdiction, it is-not doomed politic to confiscate private 
property for public purpost s without paying the owner i/s fair 
ralne .. Hence the law of compensation is inseparably connect¬ 
ed with the law of acquisition. 


The laws of acquisition of land in every civilised country 
have been based on the fundamental principles stated above 
and machineries have been* provided for carrying out and 
giving effect to the above principles. The law in India, until 
1023, did not contain any provision for consulting the wishes 
of the people whoso lands were compulsorily acquired, nor 
have they, oven now, any authority to decide the question 
whether the purpose for which their lands are acquired is a 
public purpose. Recording to the law, as it is, there is no 
definition of a “public purpose” nor any limitation regarding 
wliai is likely to .prove useful to the public--both matters 
being left to the solo and, absolute discretion of the (Govern¬ 
ment. It is not competent for any Court to assume to itself 
the jurisdiction to impose restrictions on this absolute dis¬ 
cretion. The (jovernment is the sole authority for deciding 
what a “public purpose” is and none has any jurisdiction to 
enquire into the question whether the purpose for which land, 
in respect of which a declaration has been made, is a public 
purpose or not. 


The earliest codified law on the subject in India was 
Bengal Regulation I of 1824 which was in force till 1850, when 
it was repealed by Act I of 1850. The Act I of 1850 was again 
repealed by Act VI of 1857 which was in force till 18(13 when 
Act XXII of 18G3 was passed. In the year 1870, Act X of 
1870 was passed repealing Act XXII of 1803, and Act X of 
1870 was in force until the year 189-1 when the, present Act I 
of 1891 was passed. The law of acquisition is, in its main 
principles, contained in the Band Acquisition Act I of 1894 
as amended by the Repealing and Amending Acts, X of 1914, 
XVII of 1919, XXXVIII of 1920, XIX of 1921, XXXVIII of 
1923, and XVI of 1933. All these Acts are to be construed 
as forming parts of the same Act. 

The preamble of the Land Acquisition Act 1 of 1894, ex¬ 
plains the reason which led to its enactment—“For the 
acquisition of land needed for public purposes and for Com¬ 
panies, and for determining the amount of compensation to be 
made on account of such acquisition.” The word “acquisition” 
as used in the Land Acquisition Act includes the purpose for 
which the land is taken as well as the actual taking. The 
object and intention of the Land Acquisition Act, I of 1894, 
is to provide a speedy method of determining the compensa¬ 
tion to be paid for land required for certain defined purposes 
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and the Act points out the modo in which the same is to be 
acquired, and the formalities necessary to be followed for 
acquiring the same. The Act Contains abundant evidence 
of the intention of the Legislature that all proceedings in re¬ 
gard to land acquisition and compensation should be conducted 
under the Act, and not otheiwise. What has to be acquired 
in every case is the aggregate oV rights in the land and not 
merely some subsidiary right as that of a tenant. The Court 
must proceed on the assumption that it is the particular piece 
of land in question that lias to be valued including nil 'intercuts 
in it. Heading this Act as a whole one can come to no other 
conclusion than that it contemplated the award of compensa¬ 
tion in this tvay : first, you ascertain the market-value of the 
land on the footing that all separate interests combine to sell, 
and then you apportion or distribute tint*, sum among the 
various persons found to be interested. 

• 

With regard to the value of the land taken under Act T of 
1801, and the enquiry directed by tho Act, the duty of the 
Collector under the section relating thereto is to fix the sum 
which, in his best judgment, is the value. 1 Lis proceedings are 
administrative and not judicial, and his award, though con¬ 
clusive against Government, is Subject to the land-owner’s 
right to have thfr matter referred to the Court, whoso jurisdic¬ 
tion in the matter is exclusive and cannot concurrently be 
exercised by the Civil Court, it should be remembered that 
exact valuation is practically impossible, the approximate 
market value is all that cau be arrival at. Compensation 
payable for land acquired by Government cannot be ascertained 
with mathematical accuracy and the Act provides only matters 
to be considered and neglected by Court in determining com¬ 
pensation. 

No fixed principle has been or can bo laid down regarding 
the apportionment of compensation allowed by Government. 
Kvery ease must depend upon its own circumstances, on the 
evidence given and tho nature of the property. The number 
of years’ purchase which it would bo right to allow with regard 
to one sort of property might not be a fair allowance for other 
sort of property. Where land which is taken under the Land 
Acquisition Act belongs to two or more persons the nature of 
who.-iC interests therein differs, the compensation allotted 
therefor must be apportioned according to the value of tho 
interest of each person having rights therein as far as such value 
cim be ascertained. The determination of the question, who are 
tho persons to whom the amount of compensation awarded for 
acquisition of land is payable depends upon the ascertainment 
of .the rights and interests of the several claimants to the 
property at the time of its acquisition; 
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THE . 

LAND ACQUISITION ACT. 

ACT I OF 1894. 

As modified up to date. 

An Act to amend the law for the acquisition of land for 
public purposes and for Companies. * 

Whereas it is expedient to amend the law for the ac¬ 
quisition of land needed for public purposes 
and for Companies anti for determining the 
amount of compensation to he made on ac¬ 
count of such acquisition It is hereby en¬ 
acted as follows :— 

PART I. 


Preliminary. 


Short, title, extent 
ami commencement. 


1. (I) This Act may he called the 
Land Acquisition Act, 1894. 


(2) It extends to the whole of British India ; and 


(3) It shall come into force on the first day of March 
1894. 


The laws of compulsory acquisition and compensation 

Acquisition of land may bo by purchase either by agreement 
or otherwise than by agreement. The Sovereign power of 
every State has authority to appropriate for purposes of public 
utility lands situate within the limits of its jurisdiction and 
“the rule has long been accepted in the. interpretation of 
statutes that they are not to be held to deprive owners of their 
property without adequate compensation unless the intention 
to do so is made quite clear. Where property has been com¬ 
pulsorily acquired by the government or a public body and 


/ 
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THE LAND ACQUISITION ACT. 


[S.1 


possession tnken by it, it must pay not only compensation but 
also interes-t on the amount awarded as compensation from the 
date of taking such possession.” The Inglewood Pulp and 
Paper Company v. The New Brunswick Electric Power Commi¬ 
ssion, , 28 L. W. 753 (P.yj : 11L I. C. 2(i 1: 1928 A. I. R. (P. C.) 
287. The right to compensation where land is taken compul¬ 
sorily extends even to a eight against the Crown. Attorney- 
General v. J)e. Keyscr’s Royal Hotel Ld ., (1920) A. 0. 508. in 
that case the Crow if during the war purporting to act under 
the Defence of the Realm Regulation took possession of an 
hotel for the purpose of housing the headquarters’ personnel of 
the Royal Flying Corps and denied the legal right of the 
owners to compensation. It was held that the* Crown is not 
entitled as of right, either by virtue of its prerogative or under 
any statute, to take possession of the land or buildings of a 
subject for administrative purposes in connection with the 
defence of the realm without paying compensation for their 
use and occupation. L(trd Atkinson, referring to the lands hav¬ 
ing been taken by the Crown or its officers for the defence of 
th • realm, said : ‘’the conclusion, as 1 understand it, is this: that 
it does not appear tlvit the Crown lias ever taken for those 
purposes the land of the subject without paying for it, and 
there is no trace of the Crown having ever in. the time of the 
Stuarts exercised or asserted the power or right to do so by 
virtue of the Royal Prerogative.” lie also added that he con¬ 
curred with the conclusion at which Lord Lindley arrived in 
Wheaton \. Maple,J, 1893) 3 Ch. -18, as to the purpose, object 
and effect of the body of legislation passed from 1708-1798 
enabling land, or the use of it, to be compulsorily acquired by 
the Crown on the terms of the owner being paid for it. 

The laws of acquisition in England :—Tt was found early in 
last century that it was quite impossible for railways, water¬ 
works, and other works for the benefit of the public to be 
carried out, unless the promoters were given special powers of 
acquiring the necessary land. A very large number of private 
Acts were passed, each containing lengthy provisions for the 
acquisition of land. A Parliamentary Committee sat on the 
question in 1841, with the result that in 1815 the Lands 
Clauses Consolidation Act was passed, to consolidate in one 
Act the provisions usually introduced into Acts of Parliament 
relative to the acquisition of lands required for undertakings 
or works of a public nature, and to the compensation to-be 
made for the same. This Act forms the basis of compensa¬ 
tion law.— Webb’s Valuation of' Real Property . In all cases 
where it is desired to acquire land compulsorily the authority 
of some Act of Parliament must be 9hown, and owing to’ the 
passing of the Acquisition of Land Act, 1919, it becomes 
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necessary to divide the eases where land is compulsorily ac¬ 
quired, into two classes : (1) w^ere hind is acquired by a 
statutory company or body of persons carrying on business 
for profit or gain, such as a railway, gas or water company ; 

(2) where land is acquired compulsorily by a Government 
department or a local or public authority.— Gordon. 

The laws of acquisition in India before 1894 :—The princi¬ 
pal enactments that were passed for enabling the officers of 
Government to obtain at a fair valuation, land or other im¬ 
moveable property required for roads, canals, and other public 
purposes were : (1) Bengal Regulation I of 1$24 ; (2) Act I of 

1850 ; (3) Act VI of 1857 ; (4) Act XXII of 1803 ; (5) Act X 
of 1*70; besides many other local enactments, e. g., (1) Act 
.XXVIII of 1839 (Bombay); (2) Act XVII ^nf 1850 (Bombay); 

(3) Act XLTI of 1850 (Bengal); (4) Act XX fff 1852 (Madras); 

Act I of 1854 (Madras). • 

The laws of acquisition before ActTX of 1870: —Before Act 
X of 1870, the valuation of lands, which was found necessary 
to take up for the execution of the public works, was entirely 
in the hands of arbitrators, from whose decision there was no 
appeal. This system led to a lamentable waste of the public 
money, both because the arbitrators wore incompetent, and 
sometimes it is to be feared, corrupt and also because the law, 
as it then stood, laid down no instruction for their guidance 
in the performance of their duties.— Statement of Objects awl 
Reasons. # 

Act X of 1870 :— This («>., the above) latter defect among 
others was remedied by Act X of 1870. The Act of 1870 
provided for the abolition of the system under which uncon¬ 
trolled discretion was entrusted to the arbitrators and in view 
thereof required the collector, when unable to come to terms 
with the persons interested in land which was desired to take 
up, to refer the difference for the decision of a civil court, 
usually that of the District Judge. In the disposal of such 
references the Court was aided by assessors and its finding was 
final if the Judge and one or more of the assessors agreed. If, 
however, the Judge and the assessors disagreed, an appeal was 
allowed which usually lay to the High Court.— Statement of 
Objects and Reasons. 

Act I of 1894 :— “The Act of 1870 has not, in practice, been 
found entirely effective for the protection cither of the persons 
interested in lands taken up or of the public purse. The re¬ 
quirement that the Collector shall refer for the decision of the 
Court every petty difference of opinion as to value, and any 
case in which any one perhaps of a large number of persons 
fails to attend before him, has involved in litigation, with all its 



4 


TIIE LAND ACQUISITION ACT. 


[S. 


trouble and delay and expense, a great number of persons 
whose interest in the land \>*is extremely insignificant. It has, 
in fact, frequently been the case that the owners of small pieces 
of lanil have had to pay court costs to au amount far exceeding 
the value of the land itstlf.” 

“On the other hand, tht provisions of the Act as to the in¬ 
cidents of eosts, the whole of which fall on the Collector if the 
filial award is ever s6 little fn excess of his tender, are such as 
to encourage extravagant and speculative, claims. The chance 
of altogether escaping the payment of costs is so great, that 
claimants are in*the position of risking very little to gain very 
much, and have, therefore, every motive to refuse even liberal 
off ers made by the .Collector, and to try their luck by compell¬ 
ing the referenced the Court. Much of the same may be said 
of tjie provisions of the existing law regarding the payment of 
interest. No matter how fair the original offer of the Collector 
and how groundless the Refusal to accent the compensation he 
has tendered, interest is payable on the amount of the award 
finally arrived at from the date of the Collector’s taking poses- 
sion of the land. This may not be for'a period of two or three 
years, and, as interest continues to run until the litigation is 
finally completed it is to the advantage of the landowner to pro¬ 
tract the proceeding to the utmost. All this costs a very heavy 
and undeserved burden on the public purse.” 

“It is proposed, therefore, to amend the law by making the 
Collector’s award final, unless altered by the decree in a regular 
suit. Persons interested in land taken up for public works will 
thus *till have the opportunity if they desire it, of referring to 
an authority quite independent of the Collector, their claims to 
more substantial compensation than the Collector has awarded ; 
and will in all cases have a further right of appeal to the regu¬ 
lar appellate Courts. They will no longer, however, be en¬ 
couraged to litigate by the feeling that they can hardly lose but 
might make a great gain by doing so.” 

“This change in the procedure for determining the valua¬ 
tion of laud taken up for Public Works will also render it possi¬ 
ble to dispense with the services of the assessors who are now 
supposed to assist the Courts. Considering the difficulty, almost 
throughout the country of obtaining the services of such asses¬ 
sors as are really qualified to form a sound opinion on the sub¬ 
ject of the valuation of land, it is believed that the proposal to 
dispense with them and to leave the matter to the sole arbitra¬ 
ment, first of the Collector and then of the Judge will in no way 
diminish the efficiency of the Court in enquiries in which .the 
value of land is in issue. It will certainly tend to shorten liti¬ 
gation and to diminish its expense.” 
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“Several minor amendments in t*ie law which experience has 
shown to be desirable are included in the Hill.”— Statement of 
Objects and Hensons. 

« 

For several years past the amendment of the Land Acquisi¬ 
tion Act, 1870, had been under eonsfllcration by the Govern¬ 
ment of India in communication w\Jth Local' Governments. On 
the 17th March, 1892, Bill No. 6 of 1892 was introduced in India 
Council to amend Act X of 1870. The Bill was referred to a 
Select Committee who made their first report dated the 2nd 
February 1893 and a further (and final) report 'dated the 23rd 
March 1893, aifd a third report dated the 25th January 1894. 
Act X of 1870 was thereafter repealed by A«t I of 1894, which 
received the assent of the Governor-General India in Coun¬ 
cil and came into force on the 1st day of March, 189 1.* • 

Amendments of Act | of 1894 :—Various Attending Acts 
have been passed from time to time to amend the provisions of 
Act T of 1891. The Amending Acts are : (1) Act X of 1914, 
(2) Act XVII of 1919, (3) Act XXXVIII of 192J, (4) Act 
XIX of 1921, (5) Act XXXV1TI o* 1923, and (0) Act XVI of 
1933. The amendments made by the above Acts are dealt 
with and discussed in the notes to the various sections 
amended. . 

Nature and object of the Act :—The La^id Acquisition Act 
1 of 1891 is of an exceptional character. It aims at promoting 
important public interest; Stilus populi snprema lex. And to 
interests of such paramount importance, private interests may 
justly be subordinated. And it has been recognised that in 
interpreting the intention of the legislature in statutes of that 
character, a construction necessary to effectuate that intention 
must bn given effect to. Shi cram [Jdammv. Kondiba Muktaji, 
8 B. 340 ; Shamlal v. Jl/rachand, 10 B. 367 ; Balvanl Ram 
ehandm v. Seerctanj of Slate, 29 B. 480(505). The object and 
intention of the Land Acquisition Act, I of 1894 is to provide a 
speedy method of determining the compensation to be paid for 
land required for certain defined purposesand the Act points out 
the inode in which the same is to be acquired, and the formali¬ 
ties necessary to be followed for acquiring the same. Imdad 
All, v. The Collector of Farakhabad , 7 All. 8L7. The Act con¬ 
tains abundant evidence of the intention of the legislature that 
all proceedings in regard to land acquisition and compensation 
should be conducted under the Acc and not otherwise. Nilmonee 

**For Statement of Objects and Reasons, see Gazette of India. 1893, 
Part V, p. 43 ; for Report of the Select Uommitte, see Ibut, 1894, Part 
V. p. 23 ; and for Proceedings in Council, see Ibid, 1892, Part VI, p. 25. 
and Ibid, 1894, pp. 19, 24 to 42. 
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v. Ramhimdhoo , 4 Cal. 757. * It is an Act authorising the local 
Government to make compulsory acquisition of lands for pub¬ 
lic purposes and for companies and for determining the amount 
of compensation to be mftde on account of such acquisition. In 
makintr the acquisition the # wishes of the owners were originally 
wholly irrelevant but has now been made relevant by Act 
XXXVIII of L923. ‘,Though it did not originally contain any 
provision for any objection on the part of the owners to the ac¬ 
quisition itself the defect has been remedied by the Land 
Acquisition (Ampndment) Act XXXV1TI of 1923. At first all 
his objections were limited to the amount of compensation and 
matters connected therewith, as was observed in Kxm v. Secre¬ 
tary of State, 30 0. 36. but by Act XXXVIII of 1923 any 
person interestedNn any land which has been notified under see. 
4, stib-sec. (1) as being needed for a public purpose or for a 
company may, within thjrty days after the issue of the notifica¬ 
tion, object to the acquisition of the la ml or of any land in the 
locality, as the case may be, and further, provision has been 
made as to how the said objection on the part of the owner has 
to be dealt with, Viilc. sec. 5A (/), (22), (.*/), infra. 

Scope of the Act:—The L. A. Act has created a special 
jurisdiction and provided a special remedy for persons aggrie¬ 
ved with anything done in the exercise of that jurisdiction. 
The general rule is that when jurisdiction has been conferred 
upon a special court for investigation of particular matters, 
such jurisdiction is exclusive. If a person had full opportu¬ 
nity of getting his rights adjudicated in accordance witli the 
machinery provided by the Act and if he disables himself from 
availing of it he is debarred from agitating the matter over 
again by civil suit and the ordinary jurisdiction of the civil 
court is ousted. Rhnndi Singh e. Ramadhin Rai, 10 C W.N'. 
991 : 2 C L. J. 359 ; Saihr.sk Chandra Sorter v. Sir Hi joy 
Ckand Mahatap, 26 C. W.N. 506; Chkedi Rani o. Ahmed, 
Shaft, 9 O.W.N. 1176: 141 I. C. 674: 1933 A. I. It. (0J100. 

In England it has long been settled as a rule of practice 
that the courts will not interfere in the assessment of com¬ 
pensation under the Lands Clauses Acts on the ground that 
the owner is claiming in respect of a wrong title or in respect 
of an interest for which ho is not entitled to compensation. 
The principle is that the owner is entitled to have his claim 
assessed as brought forward by him under the provisions of 
the Lands Clauses Acts. 

Extent of the Act:—Subject to the provisions of some local 
Acts, Act l of 1894, as amended from time to time, is the 
law of aquisition of laud in British India which is defined 
by sec. 3 (7) of the General Clauses Act X of 1897 to mean 
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all territories and places within His Majesty’s dominions which 
are for the time being governed by His Majesty through the 
Governor General of India or through any Governor or Dther 
Officers subordinate to the Governor-General of India. The 
Act has been declared in force in (1) Upper Burma (except 
the Shan States) by the Burma Lawk Act, 13 of 1898 (S. 4, 
Burma Code)(2) Sonthal Parganas.by the ' Sonthal Parganas 
Settlement Regulation, 3 of 1872 (S. 3, ll. & O. Code); (ft) 
Angnl District by notification under s. 3 of the Angul Laws 
Regulation, 3 of 1913 (B. tfc O. Code) ; (4) the Districts of 
Hnzaribngh, Lohnrdaga, (now called the Ranchi District see 
Calcutta Gazette, 1899, Pt. 1, P.44); (5) Manbhum ; (6) 
Pargana Dhalbhum ; (7) the Kolhan in the,District of Singh- 
bhmn (.see Gazette of India, 1894, Pt. 1, 400) ; (8) the 

District of Palamau (see Gazette of India, 1894, Pt. 1, p. 039) 
by notification under the Scheduled Districts Act, 14 of 1874 ; 

(9) British Baluchistan by notification under s. 3* of the Bri¬ 
tish Baluchistan Laws Regulation, 2 of 1913 (see Bal. Code) ; 

(10) United Provinces, Tarui; (11) Bangalore (12) Zan¬ 

zibar (sec 20 Bom. 1 P. C.). For dirchtions by Financial 
Commissioner, Burma, under the Ae$, see Burma Gazette, 1907, 
Pt. IV, p. 827. 

For modifications with which this Act applies in Calcutta, 
.see the Calcutta Improvement Act, 1911 (Ben. Act 5 of 1911), 
k. 71 and sell., Ben. Code. For modifications in this Act to 
make provision for the improvement and expansion of towns 
in the United Provinces, see the United Provinces Town 
Improvement Act, 1919 (U. P. Act 8 of 1919), s. 58 and sell. 
For modifications in this Act to make provision for the 
improvement and expansion of the City of Rangoon, see the 
Rangoon Development Trust Act, 1920, s. 34 and sell. 1 (Bur. 
Act 5 of 192U). 

Interpretation of the Act : —English cases on construction 
of English statutes are of great assistance, sometimes in cons¬ 
truing Acts of the Indian legislature *, but, of course, it is 
always necessary to sec that the Indian statute and the English 
statute resemble one another in pari materia and not only in 
a portion of a section which, for convenience of drafting has 
been adopted by the draftsmen of the Indian Act. Pershad Singh 
v. Pam Protab Poy, 22 Cal. 77. Whore an Indian Act was 
passed for the purpose of extending to India the provisions of 
the English Act, English decisions may be referred to as a 
guide to construe the Act. Uancshv. Harihar , 31 I. A. 116: 
26 All. 292 (P. CL): 8 C. W. N. 52L: 14 M. L. J. 190: 6 Bom. 
L. U. 305; Seth Utoom Vasoomal v. Seth Haridas , 7 I. C. 595: 
4 S. L. R. 26; Mul Chand v. Sagan Chand , 1 Bom. 23. Unless 
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the English statute and the Act of the Indian legislature are 
in pari materia , references to English decisions, instead of 
affording any help, will only tend to confuse the consideration 
of the matter in issue, E\ra v. The Secretary of State , 30 Cal. 
30: 7 C. W. N, 210. ?n construing a section of the Indian 
Act, cases bearing upon ti>e construction of similar provisions 
of an English Act, different in its language, can be of little 
or no assistance, Collector &f Din ijpore v. Oirijanath , 25 Cal. 
340. A judge should not interpret statutory law, when it 
provides for a specific procedure, by reference to a decision 
pronounced under a different system of procedure, Itadha v. 
Lakh mi, 31 C. L. J. 283: 21 0. W. N. 45-1: 50 1. C. 541. In 
construing a section of an Indian Act which is professedly 
based on Englis|j 'enactment, which, in fact, reproduces almost 
word by word the language of the English enactment, we are 
in "practice, if not in theory, bound by the decisions of the 
English Coiyt, per Mookcrjee, J., in Ranicndra v. Iirojendra , 
21 C. W. N. 794: 41 I. C. 914. AVhcfi wc are construing an 
Act which in many instances is taken word for word from an 
English Act, and wlipn wc arc dealing with a branch of law 
which is essentially English law, though we may not be actually 
bound by it, yet we ought certainly to pay the greatest respect 
to the decisions of the English Court of Appeal, per White, 
C. J. in the Mercantile Hank of India Ltd. v. The Official 
Assignee, of Madras , 39 ’Mad. 250: 35 I. C. 942. 

. * o * * * # * * * 

having. 

( 2 ) All proceedings commenced, officers appointed 
or authorized, agreements published and rules made 
under the Land Acquisition Act, 1S70 shall, as far as 
may be, he deemed to have been respectively commenced, 
appointed or authorized, published and made under this 
Act. 

(3) Any enactment or document referring to the 
Land Acquisition Act, 1870 or to any enactment there¬ 
by repealed shall, so far as may be, be construed to 
refer to this Act or to the corresponding portion thereof. 

Amendments :—By section 3 and sch. II of the Repealing 
and Amending Act X of 1911 passed by the Governor-General 
of India in Council, see. 2t /), which ran as follows :—‘The 
Land Acquisition Act of L870 and section 74 of the Punjab 
Courts Act, 1881, are hereby repealed,” has been repealed. 
The word “But” with which sec. 2(2) began has also been 
repealed by section 3 aud sch. II of the Repealing and Amend- 
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ing Act X of 1914. Again by section 2 and sell. I of the said 
Repealing and Amending Act, the' words and figures “Land 
Acquisition Act, 1870” in sub-sections (2) and (.7) above.have 
been substituted for the words “said Land Acquisition Act.” 

Retrospective effect of the Act:— ^Thc section provides that 
Act I of 1891 will, since the day it has come into force, have 
the effect oj governing all proceedings commenced under Act 
X of 1870 and validates all proceedings, agreements and rules 
etc., made and published under Act X of 1870 as if made 
under Act I of 1894. Bahrain llhmmnrtar I\oy r v. Shamsvnricr, 
23 Cal. 520; Xu]mi Chandra, v. Deputy Commissioner of Sylhct, 
L O. W. N. 502 ; Vasycd, Sarai v. Tasildar of Periaknlum , 0 
M. L. J. 122. {Sub-section (.7) provides that the words: “The 
Land Acquisition Act, 1894,” shall be substituted in place of 
the words: “The Land Acquisition Act, 1870,” wherever and 
whenever they occur in any enactment „or docunjent, the Land 
Acquisition Act, 1870 having been repealed by Act I of 189-J. 


Definitions. 

or context,— 


3. tn this Acjt, unless there is 
something repugnant in the subject 


{a) the expression “land” includes benefits to arise 
out of land, and things attached to the 
earth or permanently fastened to anything 
attached to the earth: 

{b) the expression ‘'person interested” includes all 
persons claiming an interest in compen¬ 
sation to he made on account of the acqui¬ 
sition of land under this Act; and a person 
shall he deemed to be interested in land if 
he is interested in an easement affecting 
the land: 

(c) the expression “Collector” means the Collec¬ 

tor of a district, and includes a Deputy 
Commissioner and any officer specially 
appointed by the Local Government to per¬ 
form the functions of a Collector under 
this Act: 

(d) the expression “Court” means a principal Civil 

Court of original jurisdiction, unless the 
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Local* Government has appointed (ns it is 
hereby empowered to do) a special judicial 
officer within any specified local limits to 
perfornf the functions of the Court under 
this Act* 

(c) the expression “Company” means a Company 
registered under the Indian Companies Act, 
1882, or under the (English) Companies 
Acts, 181)2 to 18i)0, or incorporated by an 
Act of Parliament or of fhe Governor- 
General in Council, or by Royal Charter 
or Letters Patent and includes a society 
registered under the. Societies Jicgistration 
' Act, iStjO, and a registered society within 
the meaning of the Co-ojJcratice Societies 
Act , 1012: 

( f ) the expressiofi “public purpose’* includes the 

provision of village-sites in districts in 
which the Local Government shall have de¬ 
clared bjr notification in the official Gazette 
that.it is customary for the Government to 
make such provision ; and 

(g) the following persons shall be deemed persons 

“entitled to act” as and to the extent 
hereinafter provided (that is to say)— 

trustees for other persons beneficially 
interested shall be deemed the per¬ 
sons entitled to act with reference 
to any such case, and that to the 
same extent as the persons bene¬ 
ficially interested could have acted 
if free from disability: 

a married woman, in cases to which the 
English law is applicable, shall be deemed 
the person so entitled to act, and, whether 
of full age or not, to the same extent as 
if she were unmarried and of full age; 
and 
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the guardians of minora and the committees 
or managers of lunatics or idiots shall be 
deemed respectively the persons so entitled 
to act, to the same extent as the minors, 
lunatics or idiots themselves, if free from 
disability, could have acted: 

Provided that— 

(i) no person shall be deemed ‘'entitled to act” 
whose interest in the subject-matter shall 
be shown to the satisfaction of the Collec¬ 
tor or Court to be adverse to the interest 
of the person interested for whom he would 
otherwise be entitled to act; 

(n) in every such case the person interested may 
appear by a next friend, or, in default of 
his appearance by a next friend, the Collec¬ 
tor or Court, ns the case may be, shall 
appoint a guardian for the case to act on 
his behalf in the conduct thereof; 

(m) the provisions of Chapter XXXI of the Code 
of Civil Procedure shall, mulatis mutandis, 
apply in the case of persons interested 
appearing before a. Collector or Court by a 
next friend, or by a guardian for the case, 
in proceedings under this Act; and 

( iv ) no person “entitled to act” shall be competent 
to receive the compensation-money payable 
to the person for whom he is entitled to 
act, unless he would have been competent 
to alienate the land and receive and give 
a good discharge for the purchase-money 
on a voluntary sale. 

Amendment :— Tn clause (c), the words and figures “and 
includes a society registered under the Societies Registration 
Act, 1860, and a registered society within the meaning of the 
Co-operative Societies Act, 1012” were added by section 2 of 
the Land Acquisition (Amendment) Act, XVII of 1919. 



12 


TUB LAND ACQUISITION ACT. 


[S. 3 


Clause (a) ; The' definition of land in the Act is not exhaus¬ 
tive:- -When in an interpretation clause, it is stated that a 
certain term “includes” so and so, the meaning is that the term 
retains its ordinary gleaning and the clause enlarges the 
meaning of the term and makes it include matters which the 
ordinary meaning won 14 not include. The Official Assignee, 
Bombay v. Finn of Chandulal Chimanlul , 70 Ind. Cas. 057. 
The definition of'the word “land” given in the Act is not 
Exhaustive- The use of the inclusive verb “includes” shows 


that the Legislature intended to lump together in one single 
impression, rif., “land” several things or particulars, such as 
the soil, the buildings on it, any charges t>n it, and other 
interests in it jvhieh all have a separate existence and are 
capable of being dealt with either in amass or separately as 


tin* exigencies of each ease arising under the Act may require, 
In the matter of Xasihnn, 8 Cal. 534; Government of Bombay v. 
Fs a fully Safcbhoy, 3 llBom. 018: 12 J5om. L. 11. 31: 5 J. C. 021. 


Though the term “land” in see. 3 [a) of the Act is defined 
as including things attached to the earth, the Act does not con¬ 
template the acquisition oT things attached to the land irithmit 
the land itself. It is only the hunt including the rights irhirh 
arise oat of it and not merely some subsidiary right ir/tieh is 
capable of acquisition ifuder the Act , l)asarath Saha v. Secre¬ 
tary of St ite for India , 35 I. C. 07. The taking of property 
which merely injufes a franchise but does not interfere with 
the exercise of it, decs not entitle the owner of the franchise 
to compensation for damages to the franchise. The mere con¬ 
struction of a railway bridge across a river whereby the profits 
of the ferry are reduced, does not entitle the owner of the ferry 
to claim damages. Where, however, lands on both banks of 
a river which were used as landing places for the ferry were 
acquired for the purpose of a railway bridge, the access to the 
river and with it the exercise of the franchise was destroyed 
and the owner in consequence was entitled to compensation, 
Maharaja Sir Ttainesirar Singh v. Secretary of State , 34 Cal. 
470: 11 C. W. X. 350: 5 C. L. J. 009; Collector of JJinajpur 
v. Girijanath Boy, 25 C. 340. It is only land including the 
rights arising out of it, but not rights detached from the land 
that can be acquired under the Act. The incorporeal rights 
detached from the land out of which they arose were not sub¬ 
jects for acquisition under the Land Acquisition Act. Fishery 
rights are not land within the meaning of the Act. Babujan 
v. Secretary of State , 4 C. L. J. 250 ; Raja Sliyam Chuniler v. 
Secretary of State, 35 Cal. 525: 12 C. W. N. 509 : 7 0. L. J. 
445. 


. j* 
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“Land’’—What it means and includes Section 3 of the 
Lands Clauses Act, 1840, dclincs lands as “messuages, lands, 
tenements, hereditaments of any tenure.” The term “messu¬ 
ages” is substantially equivalent to a house. “Tenement is a 
large word used to pass not only lands rnd other inheritances 
which are holden, but also offices, rents, commons, profits a 
prendre out of lands and the like, ‘therein a man hath any 
possible tenement and whereof he is seised —ut dr, libra tv na¬ 
me nto. Hut hereditament is the largest of all in that kind, for 
whatsoever may be inherited is an hereditament, be it corporeal 
or incorporeal, real or personal, or mixt. Blackstone in his 
Commentaries (Vol. 2, p. Lb) says that incorporeal heredita¬ 
ments are principally of ten sorts—advowsons, tithes, commons, 
ways, offices, dignities, franchises, corrodies or pensions, annui¬ 
ties and rents.” In re. Brewer (1870)1 Ch. D. *109. The word 
“land” is used in the same sense as “immoveable property,” m 
sec. 3 (25) of the General Clauses Act X of 1897. But in section 
2(b) of the Indian Registration Act, XVI of 1908, a'iid sec. 3 of 
the Transfer of Property Act, IV of 18< s 2 (as amended by Act 
XX of 1929) “immoveable property” has been defined as not to 
include “standing timber, growing crops or grass.” It follows, 
therefore, that for the purposes of acquisition under the Laud 
Acquisition Act, standing timber, growing crops or anything 
rooted in the earth as in the case of trees and shrubs or any¬ 
thing imbedded in the eartli as in the (vase of walls and build¬ 
ings or attached to anything so imbedded for the permanent 
beneficial enjoyment of that to which it is attached, cannot be 
excluded from being taken into consideration though under the 
Transfer of Property Act and the Registration Act they are 
not to be considered as included within the term “laud” for the 
purposes of transfer and registration. 

Land includes mines Lands arc the subject matter of the 
law of compensation. Mines according to English law arc 
included under “land” and if required may be purchased in the 
first instance either by agreement or compulsorily, Holliday v. 
Mayor of Wakefield, (1891) A. C. 81; Smith v. Great Western 
Bail way Co., (1887) 3 App. Gas. Kin; Errinylon v. Metropolitan 
District Bailway Co., (1882) 19 Ch. D. 559, In India lands 
can be acquired without the acquisition of the mines under¬ 
neath, villa Land Acquisition (Mines) Act, XVIII of 18 n5, 
infra. 

Land includes trees :—Trees are things attached to the earth 
and are thus included in the definition of “land” in section 3(«) 
of the, L. A. Act; and this definition must be applied in the 
construction of section 23 of the Act. The value of such trees 
as are on the land, when the declaration is made, under section 
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G is included in the market value of the land on which the 
allowance of If) per centals to be calculated under section 23(2) 
of the L. A. Act. Sub-Collector, Godavari v. Scragam Suhba- 
nryadn, 30 M. 151; Ihc Collector of Bareilly v. Sultan Ahmed 
Khan, 24 A. L. J. 583^ Fruit-bearing trees likely to bear fruit 
for a number of years, e.g., niangoe trees, should also be valued 
at 20 years annual rental, Jiajmmnal v. Head. Quarter Deputy 
Collector, Vellore, 25 Ind. Ons. 303. But where a person whose 
land was acquired under the L. A. Act asked the same to be 
' valued as vacant land to be used for the purpose of erecting 
buildings, lie could not at the same time claim the value of the 
trees on it on the footing that they would still remain there, 


the claims being inconsistent. The proper value of the trees 
would be their value as timber after they have been cut down, 
Secretary of Stile v. Duma Lai Shair , 13 C. W. N. 487. In 
the case of eocoanut topes it was thought reasonable to fix the 
market value at ten years’ purchase on the average income of 
the yielding trees plus the value of the timber of the non¬ 
yielding trees, Shnmnuga Velayuda MudaNer v. Collector of 


Taujorc , 23 AI. L. W. 33G: (1326) M. W. N. 235: (1920) A. 1. R. 


(M) 945. 


Land includes easements :—So far as the definition clause 
is concerned, lands, as they are defined, include casements, 
Great Western Railirn .j Co. v. S/eindon Bail. Co., (1884) 9 App. 
(’as. 787; In He Metropolitan District Company anil Cosh, 
(1880) 13 Ch. D. 607. The Lands Clauses Act, 1845, section 
68, gives full compensation to the owner for interference with 
an existing easement, such interference being ail injury to the 
dominant tenement, Thieknessee v. La a chaster Canal Co., 4 
M. <& W, 472. The Land Acquisition Act I of 1894 includes 
easements or similar rights under the definition of lands and 
authorises the Government of purchasing or taking easements 
compulsorily. When an existing easement is interfered with 
in the execution of works authorised under compulsory powers, 
the owner should in all cases claim compensation for injury 
to the dominant tenement, Clark v. School Board for London, 
(1874) L. R. 9 Ch. 120; Badham v. Morris (1882) 52 L. .1, 
Cli. 237; Swainsion v. Linn and Metropolitan Board of Works , 
(1883) 52 L. J. Oh. 235: 31 W. R. 498. Land taken under the 
Act is taken discharged of all easements and the loss of ease¬ 
ment must be taken into account in assessing compensation 
for injurious affection, Taylor v. Collector of Ptirnea. 14 C. 
423 following Raja Xihuony Singh Deo v. llambandhu ltai, 
7 Cal. 388 (P. C-). The word “incumbrance” in sec. 16 includes 
easements. Where, therefore, land is acquired by Government 
under the provisions of the L. A. Act, the land vests absolutely 
in the Government free from all existing casements, Mitra v. 
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Municipal Committee, Lahore , 6 L. 329: 89 T. C. 658: (1925) 
A. I. R. (L) 523. “A person shall be deertied to be interested 
in land if he is interested in an casement affecting the land.” 
Vide sub. clause (h). 


• 

In Hindusthan Co-operative Insurance Society Ltd. v. Secy, 
of State , 50 Oal. 989 the principal question being whether the 
purchasers of some of the plots abutting on 1 the land in ques¬ 
tion, which was described in their conveyances as “land kepj 
for the proposed 100 feet drainage road of the Calcutta Im¬ 
provement Trust” had a right of way over the land by reason 
of any rule of estoppel. It was held that in order that a 
representation mfty operate as an estoppel, it must be a repre¬ 
sentation of an existing fact and not of a mere intention or 
future promises. It was a statement of what lube Improvement 
Trust was going to do with regard to the land, which was 
described to be on the boundary of the plots sold, and did not 
confer any title on the purchasers of the plots sdld either by 
express grant or by implication. Hence no right of easement 
was created. 


Land includes things attached to*the earth or permanently 
fastened to anything attached to the earth :—In the expres¬ 
sion “permanently fastened to anything attached to the earth” 
used in the definition of “land” contained in sec. 3(«) of the 
L. A. Act, 1894, the word “permanently” is used as an antithe¬ 
sis to “temporarily.” An oil-mill plant, wl*ich had been on 
premises for a long period, and consisted of a boiler standing 
on masonry and built round with masonry and of an engine 
and other parts all bolted to foundations of masonry or wood, 
are, therefore, “land” for which compensation is payable in pro¬ 
ceedings subject to the Act, even if they can be moved for the 
purpose of repair or inspection, Macleod v. Kika.hh.ai , 25 Horn. 
659 : 3 Bom. L. R. 426. In Secretary of State v. Taralc Chandra 
Sadhukhan. 54 Cal. 582 (1\ C.): 31 C. W. N. 950 : 45 C. L. J. 
589 : 29 Bom. L. R. 953 : 53 M. L. J. 99 : 1927 M. W. N. 436 : 
39 M. L. T. 63 : 4 O. XV. N. 735 : 103 I. C. 366 : 1927 A. I. R 


(P. C.) 172, the question was whether certain boilers fixed in 
brick-work and engines, mills and other machinery allixed to 
the foundations by means of bolts and nuts in certain premises 
in the city of Calcutta, were “permanently attached to the 
earth” within the meaning of sec. 3 of the L. A. Act, and it 
was held by the Privy Council that the fastenings were inten¬ 
ded to be permanent within the meaning of the definition 
clause. A thing may be, and very often is, a composite thing 
made up of parts and if of such a thing there is one part which 
is actually attached to the earth and there are other parts 
which arc so connected with the part actually attached as to 
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form, with that part, one integral part, then each of those parts 
as well as the part actually attached to the earth is attached 
to the earth and is “land” within the meaning of the first part 
of the definition. The boiler, the engine and all other parts of 
the machinery remained where they were for at least a quarter 
of a century. They may have been removed in the course of 
that period for noeossarv T repairs or for inspection, but only to 
be re-fastened in their original position as soon as the purpose 
qf temporary removal was accomplished. The word “perma- 
nent” means remaining “unremoved” not “unrcmoveablc.” 

Land includes land covered with water :—Land is not the 
less land for being covered with water, Reg. v. Lords and 
Lirerpool Canal Cm, 7A. Air E- fiS5. A pond or piece of water 
is land covered with water. Laud, according to the L. A. Act, 
does not mean merely firm land but also land covered with 
water, and in estimating the market value of such land, the 
benefit deriv 'd from such water should also be taken into ac¬ 
count, Xalinaksha Hose v. Secretary of State , 5 C. L. J. 02u. 


Lands exempted from acquisition -Tn .1 fnnicipal Corpora¬ 
tion of the. City of llomhan v. (treat Indian, Peninsula Railway 
Co., 13 I. A. '310 : UR 201 : 10 Bom. L. 11. 18 : 21 C. VV. 


N. 117 : 15 A. L. J. 03 : 38 I. C. 023 : 25 C. L. J. 200 (L\ C.) 


in appeal from Ureal India Peninsula Railway Co. v. 
Municipal Corporation? of the ('ity of Bombay, 38 Bom. 505, 
the point for decision of the Judicial Committee was whether 
the Kailway Contpany had the right to construct, lines of 
railway across a street vested by Statute in the Municipal 
Corporation without obtaining their consent and without 
taking proceeding under the Land Acquisition Act. It 
was held, that the provisions of tin* Land Acquisition Act 
do not cut down the power conferred by section 7 of the Indian 
Railways Act as amended by section 1 of Act IX of 18l)(i, on 
a railway company to carry a line of railways across a street 
subject to the control of their powers by the Governor-General 
in Council and that the construction of the railway line across 
the street was not ail acquisition of immoveable property with¬ 
in the meaning of the said section 7 and that the respondents 
had power under that section to lay the lines without obtaining 
the consent of the corporation. The statutory authority under 
section 7 of the Indian Railways Act was established and that 
the application of section 293 of the City of Bombay Munici¬ 
pal Act or any other enactment was excluded by the words 
“notwithstanding anything in any other enactment for the time 
being in force.” Therefore, when a railway company wished 
to lay a railway upon and across a street it was neither neces¬ 
sary nor appropriate to proceed under the Land Acquisition 
Act for the acquisition of the land. 
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Crown lands :—The scope and ^bjcct. of the Land Acqui¬ 
sition Act, as has been observed, were to provide a speedy 
method for deciding the amount of compensation payable by 
the Collector, when such amount is disputed, and the person or 
persons to whom it is payable. The social jurisdiction either 
of the Collector or the Court was nev^r intended to be extended 
to a case in which the Collector claims the land on behalf of 
the Government or the Municipality and denies the title of 
other claimants to the bind. Such a position would be incon¬ 
sistent with the applicability of the Act, for it denies the right 
of any person to compensation. It seems a contradiction in 
terms to speak p£ the Collector, as seeking acquisition of land 
when he asserts that the land is his own, and that no other 
person has any interest in it. hud ad Ali Khun v. The Collector 
of Eumlihahud, 7 All. 817. * 

• 

As has been noted, to acquire a land is not necessarily 
the same thing as to jnuchase the *right of “fee-simple to 
it, but means the purchase of such interests as clog the 
right of Government to use it for any purpose they like. 
The definition given to the word “land” in section 3(a) of 
the Act, as has been observed, is* not exhaustive. The use 
of the inclusive verb “includes” shows that the Legislature 
intended to lump together in one single expression, rix., “land” 
several tilings or particulars such as the soil, the buildings on 
it, any charges oil it and other interests in it, all of which have 
a separate existence and arc capable of bei\jg dealt with either 
in a mass or separately as the exigencies of each case arising 
under the Act may require. Government arc therefore not 
debarred from acquiring and paying for the only outstanding 
interest merely because, the Act, which primarily contemplates 
all interests as held outside Government, directs that the entire 
compensation based upon the market value of the whole land 
must be distributed among the claimants. In such circum¬ 
stances there is no insuperable objection to adopting the pro¬ 
cedure to the case on the footing that the outstanding interests 
which are the only things to be acquired arc the only things 
to be paid for. The (Horcmnicnl of lionibay v. Esufali Sulc- 
hhai, 31 B. tilS: 12 Bom. L. 1L 31: 5 I. C. 621. 

Under the L. A. Act what is acquired is the land which 
includes all that is stated in cl. (a), section 3 of the Land 
Acquisition Act. But in the case of any land with super¬ 
structure thereon, in which either the Government have an 
admitted interest or wherein that interest is a matter of dispute 
between a claimant interested in the property and the 
Government, it is open to the Government to acquire the 
property under the Act. When it comes to a question of 
determining the market-value of the property acquired and 
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the sum payable • ns compensation for the property 
acquired to the person flaving a limited interest in the 
property, it is open to the Court to determine what sum is 
really payable to the limited owner. The question of title in 
such proceedings is rdklly incidental to the question of the 
■determination of the market-value of the interests of the 
claimant in the lan.d acquired. Mongaldas Girdhardas Parekh 

The Assistant Collector of Pranti} Prant, Ahmedabad , 45 B. 
2Y7: 23 Bom. L. R. 148: 64 I. C. 58 4; Government of Bombay 
v. X. H. Moss, 47 Bom. 218: 27 Bom. L. R. 1237: (1926) 
A. I. R. (B) 47. . 

The Land Acquisition Act does not contemplate or 
provide for the acquisition of any interest which already 
belongs to Government in land which is being acquired 
under the Act, but only for the acquisition of sucli interests in 
the land as dg not already belong to the Government. When 
Government claiming to be the owner of the land seeks to 
acquire under the Act the interests of other persons therein, 
and sucli persons deny the title of the Government and set out 
that they themselves are the owners and claim compensation 
on that basis, the Collector* should determine for the purpose 
of fixing the compensation to be paid to them whether they are 
owners as they claim to be, or arc entitled to the limited 
interest admitted by Government to belong to them. The word 
“claimant” as used in the L. A. Act means a claimant to com¬ 
pensation, and Government is not a claimant, as it does not in 
proceedings under the Act, claim compensation. Deputy Col¬ 
lector, Calicut v. Aiyavn Pillai , 9 M. L. T. 272: 9 Ind. Cas. 341. 
When the Government or a Municipality or other local autho¬ 
rity for whose ultimate benefit the, land is being acquired, 
claims to be the full owner and no other person has any sort 
of right in the land, there is nothing to be acquired. But where 
the claim of the. Municipality or other local authority is to a 
restricted right , there is nothing in the Act to prevent the Gov¬ 
ernment from acquiring the land and then dealing with it in 
any manner it chooses. It is the Government that obtains the 
title by acquisition and neither a tenant under the Municipality 
nor the Court has any concern with the arrangements between 
the Government and the Municipality after the acquisition of 
the land. There is nothing to limit the scope of the Act, so 
as to exclude from its operation all cases in which a Munici¬ 
pality or other local authority, for whose ultimate benefit the 
Government may wish to take action, happens to have some 
interest in the land to be acquired. Babujan v. Secretary of 
State and the Chairman , Gaya Municipality , 4 C. L. J. 256. 

Cantonment lands :—All lands in cantonments arc not 
necessarily the property of Government. There may have been 
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within the cantonment limits som$ lands which were never 
acquired by Government and of which the ownership has 
always been in private hands. In the cantonments, a peculiar 
tenure known as “military or cantonment tenure” has grown 
up the characteristics of which are that private persons settling 
-on land within the cantonment aria have ownership in the 
buildings they erect, but property in the soil remains in the 
Government. Long possession of lahd in cantonment area with 
houses standing upon it was not any proof of title, but w^s 
more consistent with a cantonment tenure. Therefore in cases 
•of acquisition of lands with buildings in cantonment area what 
has to be acquired is the building and not the land unless the 
•claimant can establish his title thereto. The Secretary of Can¬ 
tonment Committee , Barraekpore v. Satish T'hamha Sen , 57 
I. A. 339 : 58 Cal. 858 (P. C.): 35 C. W. N. 173 : 53 C. L. J. 1: 
433 Bom. L. R. 175: 60 M. L. J. 142: 1931 A. L. J. 249 : 130 

1. C. 616 : 1931 A. I. R. (P. C.) 1. 

• 

Valuation of separate interests in land :—What has 
to be acquired in every case under the L. A. Act is the aggre¬ 
gate of rights in the land and not merely some subsidiary right 
such as that of a tenant. Babujafi v. Secretary of State, 4 
C. L. J. 2f6. In Collector of Belgaum v. Bhimroo , (1908)10 
Bom. L. It. 057, Jenkins, C. J. said that “for the purpose of 
ascertaining the market value of land the Court must proceed 
upon the assumption that it is the particular piece of land in 
-question that has to be valued including* all interests in it.” 
Batchelor J. also observed in Bombay Improvement Trust v. 
Jnlbhoy, 33 B. 183 (494): “reading the Act as a whole lean 
conic to no other conclusion than that it contemplates the 
award of compensation in this way: first you ascertain the 
market value of the land on the footing that all separate 
interests combine to sell ; and then you apportion or distribute 
that sum among the various persons found to be interested ; 
sections 3, 11, 18, 19, 20 and especially sections 29 and 30 
are decisive upon the point. Section 31(3) appears to tell the 
other way for, though the sub-section is not perhaps worded 
with perfect accuracy, we have the antithesis marked between 
“‘land” and “an interest in land.” That distinction is preserved 
throughout the Act where “land” is always used to denote the 
physical object, which is after all the thing that has to be acquired. 
Provision is made for compensation to all persons interested, 
but claims on this head are to be adjusted in the apportionment 
prescribed under sections 29 and 30 and do not fall to be 
considered till after the Court has determined the market 
value of the land under section 23(1 ).” The value of the land 
cannot and ought not to be determined independently of the 
huts. Secretary of State v. Belchambers , 3 C. L. J. 169. Where 
there is one holding, there cannot be piecemeal acquisition, as 
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the L. A. Act refers only Jo one notice, pne proceeding and 
one award to be given and made regarding one holding and 
one ownership, Ji. C. Sen v. The Trustees for the Improvement 
of Calcutta , IS C. S93 : 33 C. L. J. 509 : G4 I. C. 577. 

4 - 

Effect of acquisition of land : —To acquire a land is not 
necessarily the same thing as to purchase the right of fee 
simple to it, but means the purchase of such interests as clog 
tlTe right of Government to use it for any purpose they like. 
Government of Bombay v. Ksufafi, 34 B. GIN. It follows, 
therefore, that lands when acquired, according to the provisions 
of the Land Acquisition Act, T of 189-J, vest, in the Govern¬ 
ment, ami afterwards in the Company for whom the same have 
been acquired free from rill cm umltruners, I n Collector of 24- 
Parganas v. Aabfu Chandra Chose, 3 \V. Tt. 27, the line of the 
Soflth-Eastern Railway passed through the plaintiff J s mouza, 
severed about; 1200 bighns of land from the remaining portion 
of the mouza which lay on the south side of the lino. The 
ryots of the land so severed, lived on the southern side of the 
railroad and before the making of the line they had access by 
a road from their dwelling houses to the land cultivated by 
them. A suit was brought to procure the removal of obstruc¬ 
tion caused by the railway company and to establish the right 
of trail of the plaintiff and liis ryots to a road across the rail¬ 
way. It was held that flic railway company, with the aid of 
Government acquired the land under the provisions of the 
Land Acquisition* Act (VI of 1857, then in force) and 
by the 8th section of that Act, the land taken became 
vested in the Government and afterwards in the railway 
company absolutely and free from every right or interest 
therein, of whatever description, possessed by the former pro¬ 
prietors or by other persons. All rights before existing, whether 
of passage or of any other kind, absolutely ceased upon the 
acquisition of the land for the railway ; and no right of way 
afterwards arose or was continued, merely because there re¬ 
mained no mode of access to the land on the north, otherwise 
than by crossing the line. The express provisions of the law 
arc not consistent with the existence of such a right. See 
Municipal Commissioners, City of Bombay v. M. l.himodar 
Bros., 45 B. 725 : 23 Bom. L. II. 35: GO I. C. 571. 

Clause (b) ; Person interested Section 18 of the Lands 
Clauses Act, 1845, enacts that when the promoters of the 
undertaking require to purchase or take any of the lands 
which by the Lands Clauses Act, 1845 or the Special Act, 
or any Act incorporated therewith, they are authorised 
to purchase or take, they shall give notice thereof to all the 
parties interested in such lands, or to the parties enabled 
by that Act to sell and convey or release the same, or such of 
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the parties as shall, after diligenf enquiry, be known to the 
promoters of the undertaking. The words “all parties interes¬ 
ted” in the above section are very comprehensive, and include 
all persons having a freehold or leasehold interest in the iands, 
also one having an estate by way of nufrtgage, Cook v. L. C. C\, 
(1911) 1 Ch.004,the grantee of an annuity arising out of the land, 
University Life Assurance v. Metropolitan Bailway , (1806) W. 
N. 107, or one possessing an equitable estate, Birmingham and 
District Land Co. v. L. N. IP. By., 40 Ch. D. 107. If, however, 
a. tenant whose premises are taken has no greater interest than 
a tenant from year to year lie is not entitled to# notice to treat 
under sec. 18. 

It has been seen before that the Legislsjjture intended to 
lump together in one single impression, vt r., “land” several 
things or particulars, such as the soil, the buildings on it, iSny 
charges on it, and other interests in it which all have a separate 
existence and are capabft of being dealt with in a mass or sepa¬ 
rately as the exigencies arising under the Act may require. 
Government of Bombay v. Esnfali Salrb/tai, 84 B. 018 : 12 
Bom. L. R. 31 : 5 I. C. 021. It should also be borne in mind 
that it is only land including the rights arising out ot‘ it, but 
not rights detached from the land that can be acquired under 
the Act. It follows, therefore, that “person interested” means 
either the person in whom is vested tlifc lamp of several things 
or particulars, such as the soil, the buildings on it, the charges 
on it, and other interests in it which constifhte the word “land” 
or the person or persons in whom is vested each of the several 
things or particulars, which have a separate existence and are 
capable of being dealt with separately. Under section 11 of 
the L. A. Act, the Collector has to enquire into the value of the 
land and into the respective interests of the persons claiming 
the compensation and after awarding a sum for compensation, 
lias to apportion the said compensation among all the persons 
known or believed to be interested in the land of whom or of 
whose claim he has information. Under section 3, the expres¬ 
sion “person interested” includes all persons claiming an inter¬ 
est in compensation to be made on account of the acquisition 
of land under the Act. It is quite possible that a person may 
be interested in the compensation money without having an in¬ 
terest in the land in the legal sense of the term. The Act docs not 
indicate how the Collector is to effect the apportionment and sec¬ 
tions 20 and 28 which deal with the proceedings of the Court 
when a reference lias been made under sec. 18, are also silent 
on the point. The definition shows that “person interested” is 
not •confined to persons whose title to share in the amount 
awarded has been admitted. Husaini Begum v. Husaini Begum , 
17 All. 573. 
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Person :—“Person” shall include any company or associa¬ 
tion or body of individuals Whether incorporated or not,—see. 3 
(39) of the General Clauses Act, X of 1897. 

Owner :—The word^‘owner” is not defined in the Act, but 
an owner must be deemed to be one of the persons interested 
in the land to be acquired. Reading sec. 10 of the Act, a 
proprietor, sub-proprietor, mortgagee, tenant or sub-tenant arc 
all owners for the purpose' of sec. 49, Krishna Das Boy v* 
Collector of Palma, 10 C. L. J. 165 : 10 C. W. N. 327 : 13 I. C. 
470. 

9 

Government as “person Interested” :—In an enquiry before 
the Collector in the case of acquisition of land with buildings 
thereon the Government put forward their claim to the land as 
owners and averfed that as the claimant held it as a tenant by 
meVe sufferance he was entitled to compensation in respect of 
the building qnly. It was held that in such a case the Collec¬ 
tor has jurisdiction to go into and determine the question of 
title for the purpose of enquiry before him, that the L. A. Act 
applies to lands of which the Government are or claim to be 
owners. Government of Bombay v. Fsafali Sulchhai, 34 Bom.. 
018: 12 Bom. L.R. 34 : 5 1.(1. 021 ; Deputy Collector, Calicut v. 
Aiyarn Pilfai, 9 M. L. T. 272 : 9 lnd. Cas. 311 ; Dejoy Kumar 
Addy v. Secretary of State, 25 C.L.l. 470 : 39 I. ( '. 889. But it 
has been pointed out in f>. 7. S. X. Co. v. Secretary of State for 
India , 38 C. 230 that the expression “person interested” in 
section 18 does not'include the Secretary of State for India in 
Council. When Government has no proprietary interest in 
the land to be acquired but has only a right to levy assessment* 
the land can be notified for acquisition. X. II. Moss v. The 
Govt, of Bombay, 27 Bom. L. R. 1237 : (1920) A. I. R. (B) 47. 
The Government is a person interested within the meaning of 
sec. 14 of the Land Acquisition Act in the amount of compen¬ 
sation paid to a gonntia in Sambalpur in respect of bhogra land 
and is also entitled to a share of the compensation, Secretary 
of State v. Bodhram Dubey, 11 i J . L. T. 374 : 128 1. C. 344 : 
1931 A. I. R. (Bat.) 131. 

Collector — not a person interested: —There is no suggestion 
anywhere in the Act that a “person interested” could include 
the Collector, K. N. K. R. M. K. C/udtijar Firm v. Secretary of 
State, U Rangoon 344 : 1933 A. I. R. (Rang.) 176. 

Hindu widows :—It is not correct that in apportionment 
the market value of each interest is to be ascertained. The 
various rights of the female members of a Hindu undivided 
family in the joint family property have no market value 
though such members would be interested in the compensation 
money. What the collector and the Court have to do is to 



PERSON INTERESTED 


2i 


S. 3] 


apportion the sum awarded amongst the persons interested 
as far as possible in proportion to tlfe value of their interests. 
In re the L. A. Art, in the matter of Pesionjce Jahangir, 37 B. 
7(3 : 14 Bom. L. R. 507 : 15 I. C. 771. Where land which is 
taken up by the Government under tho*L. A. Act belongs to 
two or more persons, the nature of whose interest therein 
differs, the compensation allotted therefor must be apportioned 
according to the value of the interest of.each person having 
rights therein so far as such value can be ascertained. Hirilgy 
Narnia v. Mrs. Powell, 35 A. 9 : 10 A. L. J. 403. 

Reversioners : —A reversioner who is entitled to succeed 
to land on the death of a widow holding a life interest is a 
“person interested,” Uangi v. Santa, 110 I. C. 335 : (1929) A. 
1. R. (Jj) 730 ; Chrttiamnail v. (blleetor of • Coimbatore, 105 I. 
C. 219 : 1927 A. J. R. (M) 807. 

Trustees and beneficiaries :—Where trust’ property is 
acquired, the trustees, the beneficiaries, their assignees or 
mortgagees art* “persons interested.” K. S. Hanerjee v. Jalindra 
Nath Pal, 108 I. C. 253 : 1928 A. J. R. (C) 475. 

Zemindar, Patnidar and Darpatnidar: —The zemindar, 
patnidar and darpatnidar are all persons interested, Naboihcip 
Chinnier v. Jlrojent/ra Lai Hoy, 7 Cal. 400 ; (laihalhar J)as v. 
Dhanpnt Singh, 7 Cal. 585 ; Ganpat Sing v. Motichan.il, 18 C. 
W. N. 103. When land held in patni is taken for public 
purposes tin* patnidar is entitled to the compensation money 
for the loss he has suffered. It aye Kissori v. Nilcanto, 20 W. 
R. 370. The compensation is to be apportioned between the 
parties according to the value of the interest which each of 
them parts with. Satish Cfmni/rr v. liai Jatindra Nath, 7 

C. L. J. 28 d. 

Mourasi mokurari tenure-holder :—When land is taken 
for public purposes, the party prima fin ie entitled to compen¬ 
sation is the proprietor. Any party claiming the same as 
against the proprietor in virtue of a right created by the latter, 
e.g., as a mokurnridnr is bound to prove the title he pleads. 
Issue Chantler v. Sa/lyo Dyal, 12 W. R. 270. A person claimed 
to hold a mourasi mokurari title to certain land which was 
acquired under the L. A. Act but could produce no potta or 
evidence of title other than certain rent receipts which showed 
that he and his predecessor in title had held the land in ques¬ 
tion for nearly 100 years at a fixed rent the nature of the 
tenure not being mentioned in such receipts. It was held 
that the presumption was in the absence of any evidence to the 
contrary that the claimant had a permanent and transferable 
interest in the tenure and not merely an interest in the nature 
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of a tenancy at will. A. M. Dtnme v. Nrtbo Krishna Mnkerjee , 
17 Cal. 141. ' 

Inamdars:—Where the innm is granted in pre-British 
period to the ancestor of-the holder as remuneration for services 
as a kazi, oven if the grant meant an assignment of revenue 
and not of land, it is capable of being regarded as an alienated 
land within the meaning of sec. 2(2) of Berar Band Revenue 
Code, 1028, and the grantee is not a mere licensee but an 
owner of the land, lie has interest in the land, which alone is 
relevant for the purpose of sec. 21 L. A. Act and he is entitled 
to receive the value of that interest, Shafknt Hussain v. 
Collector of Amraoti, 142 I. O. 3(H : 1033 A. I. R. (Nag.) 208. 

Ghatwali teniu/e-holder :—In a suit, by a ghatwal to recover 
compensation money for land appertaining to a ghatwali taluk 
which was taken lor public purposes the defendants who 
claimed to participate in the compensation wore the zemindars 
and the representatives of a sub-tenant in the ghatwali mahuls. 
It was held that as the zemindar had sustained no loss but con¬ 
tinued to receive from Government under Beg. XXIX of 1814. 
sec. 4. the same profits as they had hitherto been enjoying, they 
are not entitled to any compensation. That the sub-tenant had 
not any valid title to any portion of the land taken but was 
allowed to remain in possession by the mere an Iterance, of the 
ghatwal ard he was not entitled to any compensation. That 
the plaintiff being a ghatwal and not absolute owner was entitled 
only to the interest of the compensation money which was kept 
intact as a part of the ghatwali property. Haw Ckuwlrr v. 
Hajeh Mahomed , 23 W. It. 37(i. 

Mirasidars : -Certain lands which had been waste from time 
immemorial were taken up by Government and compensation 
awarded. Claims were made by the mirasidar for the amount 
so awarded. It was held that the rights of the mirasidar over 
immemorial waste appear to be confined to grazing, cutting fire¬ 
wood and similar common privileges as stated in Sakkaji Han 
v. Latehmana Gamnlan, 2 Mad. 14b. But those rights were 
liable to be extinguished by Government alienating the land. 
Siranath Naicken v. Kathu Rangnehari, 26 Mad. 371. 

Occupancy and non-occupancy raiyats in Bengal :—Occu¬ 
pancy and non-occupancy raiyats are persons interested. R. 
Mdter v. Annkul Chandra Mukherjee , 2 G. L. J. 8. A tenant 
or sub tenant even though his interest is not transferable 
except with the sanction of the superior land lord, has an 
interest which entitles him to be heard upon the question 
of adequacy of compensation, dagadishwar v. Collector 'of 
Goalpara , 39 G. L. J. 574 : (1925) A. I. R. (C) 197. A raiyat 
or under-raiyat in Bengal is a person interested, dagat Chunder 
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v. Collector of Chittagong, 17 C. W. N. 1001. A yearly tenant 
of a tank is a “person interested.” Narnia Chinnier Boral 
v. Secretary of State, 28 C. 152 : 5 C. W. N. 349. 

A ryot in Madras :—A ryot in occupation of ryoti lands on 
the date the Estates Land Act came into operation, can claim 
compensation in respect of the occupancy right conferred upon 
him by section 0(1) of the Act when the land is acquired by 
Government under the L. A. Act. A muehiteka executed by a 
tenant prior to Madras Estates Land Act, relinquishing his 
claim for compensation, does not estop him from making the 
claim in view of the right conferred by the Estates Land Act. 
I loth a Virabhadrayya v. Revenue Divisional Officer, 29 Jnd. 
Gas. 8 ; Raja of Pitfapnram v. Revenue Divisional Officer, Coro¬ 
nado, 42 M. 044 : 30 M. L. J. 455 : 51 I. G. 050. 


Lessee :—A lessee for a fixed term is a person interested, 
Ilussn v. The Collet tor of Lahore, 18 1\R. 1902 ; Mehar Dassa v. 
The. Collector of Lahore , 181 1\ L. R. 1901 ; S/rnrnamunjuri 
Dussi v. Secretary of State, 55 Cal. 994 : 32 G. W. N. 421 : 49 


C. L. J. 51 : 112 I. G. 7(10 : 1928 A. I % K. (C) 


■> 
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The word 


“owner” in sec. 23(3) (b) of the L. A. Act as amended by the 
Calcutta Improvement Act, includes the owner of a lease-hold 
interest. II. X. Rtiasx. Sn relary of State, 32 G. W. ]S T . 800 : 
108 1. G. 251 : (1929) A. I. R. (G) 20. ■» 


Lessee holding over is a “person interested” —A plot of 
land was acquired under the L. A. Act within the town of Cal¬ 
cutta. The tenants who had erected masonry buildings on 
portions of the land and who were in possession at the time of 
acquisition, claimed before the Collector the value of their in¬ 
terests ; but the owner of the land claiming the whole of com¬ 
pensation money, the matter was referred to the Civil Court 
which held that the tenants Avore entitled to the value of the 
buildings. On appeal, the High Court held, that the loAver 
Court came to a right finding on the facts and that the owner 
of the land was not entitled to the buildings erected by the 
tenants without being liable to pay them compensation even 
if the tenancy had come to an end, Juggut Mohinre J)a*sce v. 
Dicarka Nath Dysark, 8 C. 852 ; Dunia Lai Seal v. Oopi Nath 
Khettry , 22 C. 820. Buildings erected on the land of another do 
not, by the mere accident of their attachment to the soil, 
become the property of the owner of the soil. If he who builds 
on another's land is not a mere trespasser, but is in possession 
under any bona fide title or claim or colour of title, he is entitl¬ 
ed either to remove the materials, or to obtain compensation 
for the value of the building, at the option of the owner of 
the land. Vallahhdas Naraiuji v. The Development Officer, 
llamtra, 50 C. L. J. 45 (P. C.) : 57 M. L. J. 139. 
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Tenants-at-will :—Tf y; is found in evidence that the tenants 
were tenants-at-will having no transferable interest in the land, 
but.their interest in the land was frequently sold and sub¬ 
stantial prices were paid by the purchasers, the sub-tenant 
must be held to have r had an interest in land which had a 
market value as snelu G iris]/ Chandra Boy Chondhnry v. 
Secretary of state, 24 O. W. N. l<St ; Sad//a Charm/ Koy Chow - 
dhury v. Secretary of State, 36 C. L. J. 63 ; Secretary of State 
•v. Bet chambers, 33 C. 396 : 10 C. W. N. 230 : 3 C, L. .J. 10. 
A sub-tenant who was given a right to construct a pucca build¬ 
ing in the land, whose interest is not transferable except with 
the sanction of his superior landlord, has an interest which 
entitles him to be heard upon the question of adequacy of 
compensation awarded by the collector under the L. A. Act. 
Uodadhar v. fH/ai/pnt, 7 0. ft No ; Jaqadishtrar Sannyal v. 
Collector of 0oalpara, 30 C. L. J. 571 : 84 I. C. 4. 

Persons'acquiring'interest by usgr and occupation : —Two 

villages were granted to certain persons under a perpetual 
lease. Certain Bhati lands (waste lands producing grass) 
in the said villages were acquired under the L. A. Act I of 
1804. The lessee claimed the whole of the compensation but 
the villagers claimed that they hud acquired a substantial interest 
in the Bhati lands by long and continued user thereof adversely 
to the lessees. The eyidence showed that the Bhati lands had 
been enclosed, that they had been sold by registered sale deeds, 
that they had bee^j passed from hand to hand under these sale 
deeds, and that the* lessee's were perfectly aware that the 
villagers were thus dealing with them. It was held that the 
villagers had acquired by this action an interest in the Bhati 
lands and were therefore entitled to compensation, Vasadev 
Ilhaskar v. Collator of Thai/a, (1807) P. .1. 274 \ I In risk 
Chandra v. Sorahji , (1807) P. J. 0 and 441 ; Vallablnh/s 
Saroyan ji v. Special, L. A. Off iter for Kail/rays, 46 B. 272 : 
23 Bom. L. K. 1288 : 85 I. (J. 427 : (1022) A. I. TUB) 365. 
On the acquisition of a piece of land under the L. A. Act it 
was found that the person in possession had taken possession 
of it on the death of the last male owner and held possession 
without payment of rent for more than twelve years, lie as¬ 
serted that he held the land under another person and not 
under the rival claimant who was the reversionary heir of the 
last male owner. It was held that the person in such posses¬ 
sion was entitled to the full compensation paid for compulsory 
acquisition, having acquired the right to hold the land rent- 
free by twelve years’ adverse possession. Bis/ranafh v. Ilrojo 
Mahon, 10 \V. ]{. 61 ; Jtajbans Sahay v. Hoy Mohahir Prosad, 
20 C. W. X. 828 : 1 P. L. J. 258 : 37 I. C. 464. 

Mortgagee Mortgagee is a person interested. ProJcas/i 
Ch under Ghosh v. Jlassan lia/iu lit bee, 42 Cal, 1146 ; Basamal 
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v. Taxatmnal Hossein, 16 All. 78 ; Jotoni Choudhnram v. Amar 
Krishna , 13 O. W. N. 350 : fi C. L. J. r 745 ; Gojendra Saint v. 
Secretary of Slate, 8 O. Tv. J. 39. So an equitable mortgagee 
is a person interested. Martin v. London Chatham tC Dover 
Railway Co., (1866) 1 Oh. App. 501. 

Purchaser at a revenue-sale :—A purchaser at a revenue- 
sale was entitled to be made a party to the proceedings. 
Promotho Nath MU ter v. Rahhal Das'Add tj, 11 C. L. J. 420. 

i 

Intending purchaser :—A person who has entered into a 
valid agreement for the purchase of land is a person interested 
within the meaning of see. 3 (b) of the. L. A. Act, f'hatfan Lai 
v. Mulrhnnd, 18 l\ R. 1917 : 37 I. C. 8-2. In J. C. (lahtmm 
v. Secretary of State for India in Connril, 10 (J. W. N. 195, 
it was held that an intending purchaser who enters into a con¬ 
tract to purchase the land acquired after award is a person 
interested. The High Court observed : “that no .question of 
apportionment having arisVn, the question whether the intend¬ 
ing purchaser had an interest such as would entitle him to any 
portion of the compensation money was a matter foreign to the 
proceeding at that stage. The fact, that the intending pur¬ 
chaser had claimed an interest in the compensation-money and 
the collector thought that he was a person who could come in as 
claiming an interest was sufficient to entitle him to ask for a 
reference and to appear in support of it. 4 ' Sohin. Chandra Salt- 
Pramanik v. Krishto Ibrani Dassi, 15 (1 W. N. 420. 

Attaching creditor:— An attaching creditor is a person 
interested, (lolap Khan, v. Illiola With, 7 I. C. 481 *, Sira 
Pratapa v. A. III. L. Mission, (1926) A. I. li. (M) 307 : 97 I. C. 
496. 

Person interested in easement affecting the land :—A per¬ 
son shall be deemed to be interested in laud if ho is interested 
in an easement affecting the land. The definition in Act X of 
INTO of a person interested was : “The expression ‘person 
interested* includes a 11 persons claiming an interest in compensa¬ 
tion to be made on account of the acquisition of land under the 
Act.’* The clause “and a person shall be deemed to be interested 
if lie is interested in an easement affecting the land” has been 
added to the definition of “person interested** in Act X of 1870 
in order to prevent any doubt as to the right to compensation of 
persons who own easements affecting lands taken up under Act 
I of 1894, thus making the definition expressly cover such per¬ 
sons. Vide also notes under section li, cl. [a) and under sec¬ 
tion 16. Obstruction of right of way, of light and of support 
will ctititle the owner of the dominant tenement to compensa¬ 
tion for any loss ho may thereby suffer as person interested. 
When an existing easement is interfered with in the execution 
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of works authorized linger compulsory powers, the owner 
should in all cases claim compensation for injury done to the 
dominant tenement. Clark v. St hoof Hoard of London , (1874) 
L. ft. 9 Ch. 120 ; Hadhant v. Morris, (]SS2) 7)2 L. «!. Oh. 237 ; 
Saainston v. Finn aril Metropolitan Hoatd of W orks, (1883) 
7)2 L. .1. Ch. 23f) : 31 \V It. 4u8 ; Ford v. Mtlropolitau and 
Mctrapo!itan District Rail tray Co., (1880) 17 Q. 15. IX 12 C. A. ; 
Hex v. Poattcr, (lssT) 20 Q. 13. D. 132 C. A.; Metropolitan 
Jioard of Works v. Metropolitan Jioi/trot/ Co., (18(58) L. R. 3 
C. IX 012 and L. It. 4<\ LX 102 Ew Ch. ; Roderick v. Aston 
Local Hoard, (.1877) 7> ('ll. IX 332 (_'. A. ; Taylor v. Collector of 
Pnrnca , 14 (X 423 ; Ha jo Ail atony Sint / Deo v. Ram handhn 
Rai, 7 Onl. 3SS (IX (X) ; Mitt raw Municipal ('ommittee, 0 L. 
321) : 8!) I. C. 07)8 : (1027)) A. 1. It. (L) 7)23. 


- Who are not “persons interested” :—Lord Hobhouse in 
delivering the judgment of the Privy Oounc.il in See re I ary of 
State v. Shattntttyaraya Mootlaliar,< 20 J. A SO : 10 M. 309 
held that “no compensation is tendered by the collector or 
ordered by the Act except to persons interested in the land. If 
the acquisition injuriously nfleets the earnings of the person 
interested, he is to obtain further compensation beyond the 
market value of tin* land. lint no compensation is given to 
persons not interested in the land on the ground that their 
earnings may be a fleeted by the change of ownership or indeed 
on any ground. The quurrymen arc no more, interested in the 
land than a ploughman or a digger is interested in the land on 
which In; works for wages. Nor are their earnings the earnings 
of the zamindar, who is interested. The market-value of a 
property is not increased by the circumstance that a number 
of persons work on it and so earn their livelihood. That is 
no proiit to the owner ; it may be expense to him. 


Clause (c) ; Collector :—All compulsory acquisitions in 
India are carried out by the authority of the Government 
either by the Collector of the District or by an officer 
especially empowered by the Government in that behalf. 
He is known as the Land Acquisition Collector. The Land 
Acquisition Collector is, therefore, a Government Office*-. 
Lven when lands are acquired for railways, local bodies, such 
as Calcutta Improvement Trust, Municipalities and District 
Boards or public companies, the land is acquired by the Go¬ 
vernment and after acquisition is handed over to the Ideal 
body or company concerned. The Collectors, are therefore, 
entirely independent of the local body which acquires the land. 


Collector — his functions :—Although the appointment of a 
Collector under the L. A. Act rests solely with the Local Go¬ 
vernment yet when they have once appointed that officer, he 
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must be allowed to prosecute his enquiries under the Act up 
to their end, without interference from the Government in their 
executive capacity. Dnsahhai v. The Special Officer, Salsette, 
BO 13. 599. The Collector has under section II to enquire into the 
value of the laud and into the respective interests of the persons 
claiming the compensation and after awarding a sum for com¬ 
pensation he has to apportion the said compensation among 
all the persons known or believed to be interested in the land 
of whom or of whose claim he has information, lit the waiter 
of Dcslonjce dr/mnyir, 37 13. 7(5 : 14 lioin. L. R. 507 : 15 I. C. 
771. 11 is enquiry and his valuation are departmental in their 

character and made for the purpose of enabling Government 
to make a tender through him to the persons interested. 
Therefore the fact that in such a proceeding the Collector did 
not suflieienly consider the evidence produced by the owner of 
the land and that ho formed his opinion on materials which were 
not before him as evidence would not render the proceedings 
improper. If the owner doubted the correctness of his valua¬ 
tion his remedy lay in demanding a reference to the civil 
Court under section IS of the Act, E\ra v. Secretary of Slate, 
BO C. 30 : 7 C. W, X. 249. Ilis ultimate duty is not to con¬ 
clude by his so-called award, but to fix the sum which in his 
best judgment is the value, and should be offered. It is not 
implied that the Collector would be precluded by anything 
in the statute from inviting at the enquiry the criticism of the 
owner or any information he had in his hands it' he thought 
that in the circumstances this would advance his knowledge 
but this is for his discretion. E\ra v. Set retai l/ of State , 32 
Cal. (i()5 (R. C.) The Collector is not in a position to pass 
any final order in the matter of the value of the land or the 
right to claim the price fixed. A party dissatisfied can claim a. 
reference to the civil court, whose duty it is to settle the 
matter in dispute judicially, llarga l\akbit v. Queen /‘impress, 
27 C. 820. 

Collector — his status :—A Collector holding an enquiry under 
the Act is not a judicial oflicer, nor is the proceeding before 
him a judicial proceeding. He acts as the agent of the Govern¬ 
ment for the purpose of acquisition clothed with certain powers 
to require attendance of persons to make statements relevant 
to the matters which he has to enquire into. E\ra v. Secretary 
of State , 30 C. 30 : 7 C. W. N. 219 : 32 C. 005 (L\C.) ; BUnjani- 
Lal.v. Secretary of State, 1932 A. L. J. 709 (S. 13.) : 1932 A. I. R. 
(All.) 508. So it lias been held in D. I. S. X. Co. v. Secretary 
of Slate, for India in Conned, 38 C. 230 that the High Court 
has no jurisdiction to review an order made by the Collector 
under sec. 11 of the h. A. Act as the Collector acting under 
that section is not a Court but only an agent of the Government. 
Ihtrga Das Da kbit v. Queen Empress, 27 C. 820; E\ ra v. 
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Secretary of State , 80 O. 3f>; Balkrisjfna J)aji Gupte v. The Col¬ 
lector of Bombay, 47 B. 000; Kashi Par shad v. Notified Area , 
Mahoba, 54 All. 282 : 1032 A. I. R. (All.) 508. In Ifrra v. Siw- 
retary of State , 82 C. 005 (620), their Lordships of the Judicial 
Committee observed : 9 ‘it will be found that the proceedings 
resulting in the ‘award' «are administrative and not judicial ; 
that the award in .which the enquiry results is merely a decision 
(binding only on the Collator) as to the sum that shall be ten¬ 
dered to the owner of the lands ; and that if a judicial ascertain¬ 
ment of value is desired by the owner he can obtain it by re¬ 
quiring the matter to be rofemd by the Collector to the Court. 
It is to say the least, perfectly intelligible that the expert official 
charged with the duty of fixing a value should be possessed of 
all the informatjon in the hands of the department and it should, 
at the same time, avail himself of all that is offered at the 
enquiry.” The Collector acting under the L. A. Act, as has 
been seen, being not a*judicial officer, he cannot be properly 
regarded as a Revenue Court within the terms of sec. 476 of 
the Code of Criminal Procedure. His proceedings under the 
L. A. Act are not regulated by the Code of Civil Procedure 
nor is he right in requiring a petition put in before him to be 
verified in accordance with that code so as to make any false 
statement punishable as perjury. The Collector has also no 
authority to administer oath. Darya, Bat,hit v. Queen impress, 
27 C. 82ft. On the authority of the above cases it has been 
held in Corporation of Calcutta v. Shaikh Keamnddin , 55 Cal. 
228 that in performing the functions prescribed under sections 
127 to 140 of the Calcutta Municipal Act, the* Executing Officer 
is acting in an administrative and not in a judicial capacity. 

Collector —his liability to be sued :—It cannot be suggested 
that the Collector should never be held liable to pay out the 
money again when he has once paid it out to a wrong person. 
There may be cases in which he has shown sack negligence, that 
he could rightly be held liable for the loss by a claimant of 
money which the Courts subsequently hold should have been 
paid to him. But to decide whether a Collector should be so 
liable would involve a court in an enquiry into the procedure 
adopted by him and a finding that at least there had been some 
negligence or serious error on his part. There is nothing in 
the L. A. Act to suggest that such an enquiry should be held 
on a reference under the provisions of section 18 of the Act. 
A question of that sort is one which can only be decided satis¬ 
factorily in a separate suit. K. N. K. It. M. K. Chettyar Firm 
v. Secretary of Slate , 11 Rang. 344 : 1933 A. I. R. (Rang.) 176. 

Collector—his jurisdiction The Collector under the L. A. 
Act 1 of 1894 has limited jurisdiction. He is bound by the 
official declaration in the Local Official Gazette. The Collector 
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cannot acquire or give possession any. land beyond the 
boundaries given in the declaration, if lie does so, he commits 
an act of trespass. He has to find out the precise quantity .of 
land notified for acquisition within specified boundaries given 
in the declaration, value the same under tHb provisions of the 
Act, and give possession accordingly. Jf the Local Govern¬ 
ment committed a mistake, by giving an erroneous boundary, 
the Collector cannot cure the mistake* If the land acquired be 
for Government purposes and if the Government takes posses- • 
sion of land beyond the limits prescribed by the declaration or 
in excess of the area for which compensation is paid, it tres¬ 
passes on private land and is liable under the Jaw of the coun¬ 
try ; and so is a company if the acquisition is for its purposes. 
But such excess land cannot be valued and compensation 
awarded for it under the provisions of the Act. flarish Chuwder 
Ncogi v. Secretary of State, 11 W. N. 875. • 

Collector cannot delegate his duties :—Section 3 (c) of Act 

I of 1894 provides that the expression Collector means the 
Collector of a district and includes a Deputy Commissioner 
and any officer specially appointed by the Local Government 
to perform the functions of a Collector under the Act. It does 
not include any officer to whom the Deputy Commissioner 
thinks fit to delegate his duties. Mahomed Siddiqm v. The 
Secretary of State for India in ('onncil, 8*0. C. 118. 


Officer specially appointed :—For officers •pceially appoint¬ 
ed under clause (e) in—(I) Ajmer-Menvara, see Gazette of India 
1902, Ft. II, p. 1081 ; (2) Assam, see Assam Local Rules and 
Orders ; (3) Bombay, see Bombay Local Rules and Orders ; 
(1) Burma, see Burma Rules Manual. 


Clause (d) ; Court :—-The Select Committee on the Bill to 
amend the L. A. Act, 1870 made a report in the following terms 
dated the 2nd February 1893 : “In section 3 of the Bill 
we have added a clause amending the definition of ‘Couht/ 
Tt appears to us that all references from the Collector’s 
authority, should be to an independent judicial authority, 
and, now that the Punjab and Oudli have divided their 
judicial from their revenue establishments, there are few 
parts of India in which there are not judicial officers who 
have no concern with executive administration. We think, 
therefore, that the time has now come when the Court to 
which references under the Act will be made should be 
generally the principal civil court of original jurisdiction. 
To meet, however, the case of provinces which have still no 
Courts of separate civil jurisdiction or the case in which 
pressure of business may require assistance to the ordinary 
civil court, we have retained the clause in the original defi- 
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nition which empowers Local Government to appoint special 
judicial olticcrs to perforfh the functions of a judge under the 
Act.’’ 

The Court exercising jurisdiction under the L. A. Act I of 
1S94 is ordinarily the* District Court which is the principal 
civil court of original jurisdiction outside presidency towns of 
Calcutta, Madras, Bombay and Rangoon, but shall not include 
a High Court in the oxefcisc of Original Civil Jurisdiction. 
• l'i<lr section ,7 {In) of the General Clauses Act, X of lSi) 7. 

Appointment of a special judicial officer :—The Local 
Government has authority under the Act to appoint a 
judge, other than a District Judge, to hear land acquisition 
cases. He is called a special Land Acquisition Judge, 
and the Court? he presides over is called the Special L. A. 
<#ourt. The appointment by the local government ol u 
special judicial ofliegr to try land acquisition east's must bo 
made by publishing the' same in •the local official gazette. 
In the absence of specially authorized judicial officer to try 
land acquisition cases it is the District Judge who exer¬ 
cises jurisdiction to try land acquisition cases because the 
Court of the District Jfhlge is the principal civil court of 
original jurisdiction. In Illa/qarathi 1 loss Unraji v. S. Saranga- 
raja, Iyengar, f» l Mad. 722 : f>L M. L. J. 312 : 1 Jo I. C. 4<iO the 
question arose as to whether an appeal would li<* to the High 
Court from a decree of the L. A. court when that court was 
constituted by the appointment of a special judicial officer, e.g., 
the Chief judge of the Small Came Court. The High Court 
observed : "Wo can find no other (/. e. other than see. fft of 
the L. A. Act) authority conferring upon the High Court the 
power to act as a Court of Appeal from the specially constitu¬ 
ted Court from wlio-c decision the appeal is brought. It is 
urged that this icsults in an anomaly because an appeal would 
have lain had the court been a ‘principal civil court of original 
jurisdiction/ .Vs to whether an appeal would lie in such a 
case we express no opinion. Rut in the present ease it is clear 
that the Court in question was not a ‘principal Civil Court of 
original jurisdiction.’ It was a special Court specially consti¬ 
tuted. It has its own statutory status and does not follow the 
status of a Court ordinarily presided over by the person who 
happens to be appointed as its judge. Xo authority has been 
conferred upon the High Court to hear appeals from such 
special Courts except in the case of an award and if this results 
in an anomaly the remedy is in the alteration of the law and 
not in the construction of the existing Act which would do 
violence to the most elementary rules of construction.” 

• 

. A Court constituted under the L. A. Act is subordinate to the 
High Comt and hence revision to the High Court is) competent 
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from the order of such court. When a District Judge declines 
to exercise jurisdiction on a referenct made by the Collector 
under sec. 18, revision to the High Court is competent, Makhan 
Lai v. Secretary of State, 1934 A. L. J. 32 : 1934 A. I. K. (All.) 
260 F. B. # 

For instances of appointments of special judicial officers, see 
Madras Local Buies and Orders ; Bombay Local Rules and 
Orders ; Coorg Local Rules and Orders ; LL. F. Local Rules and 
Orders. For notification appointing the District Judge vf. 
Mirzapur for the family Domains of the Maharaja of Benares 
in the Mirzapur and Benares district, see ,U. 1*. Gazette, 
1907, Ft. I, p. 725. 

Additional District Judge :—Under the provisions of the 
Bengal, N. W. F. and Assam Civil Courts Act of 1887 an 
Additional District Judge, has jurisdiction, as a judge of tjie 
principal Civil Court of original jurisdiction to hear references. 
Jogabandhu v. A 'ant la Lrd h 50 I. C. 798. An Additional District 
judge as such is competent to hear and dispose of references 
under the L. A. Act which are made over to him for disposal by 
the District Judge under the provisions of sec. 8, cl. (2) of the 
Bengal, N. W. F. and Assam Civil Courts Act of 1887 though 
he may not be specially empowered by the local government 
in that behalf, Joyesh Chandra Sanyal v. Jlasih Lai Saha , 50 
I.C. 690. . 

Land Acquisition Court and its jurisdiction :—The Court 
of the Land Acquisition Judge is a Court of Special jurisdiction 
the powers and duties of which are defined by statute and it 
cannot be legitimately invited to exercise inherent powers and 
assume jurisdiction over matters not intended by the legisla¬ 
ture to be comprehended within the scope of the enquiry before 
it. It was never contemplated by the statute to authorise the 
Land Acquisition Judge to review the award of the Collector, 
to cancel it or to remit it to him to be recast, modified or 
reduced. The Court of the Land Acquisition Judge is restricted 
to an examination of the question which has been referred by 
the Collector for decision under sec. 18 and the scope of the 
enquiry cannot be enlarged at the instance of parties who have 
not obtained or cannot obtain any order for reference, Shyam 
thunder Mardraj v. Secretary of State, 35 Cal. 525 : 7 C. L. J. 
445 : 12 C. W. N. 569 ; Oajendra Sahu v. Secretary of State , 
8 C. L. J. 39 ; li.l.S.X. to. v. Secretary of State, 38 C. 230 ; 15 
C.W.N. 87 : 12 C. L. J. 505. The jurisdiction of the courts 
constituted under the L.A. Act is a special one and is strictly 
limited by the terms of sections 18, 20 and 21. It only arises 
whena specific objection has been taken to the Col lector’s award, 
and it is confined to the consideration of that objection. Once, 
therefore, it is ascertained that the only objection taken is to 
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the amount of compensation, that alone; is the matter re¬ 
ferred, and the court has no power to determine or consider 
anything beyond it, e.g., question of measurement raised for the 
first time after the references were duly made by tin 1 Collector, 
Pramalha Xath Mull id* v. Seerelar'/ of Stair, :>7 I. A. 100 : 57 
Cal. 1148 : 84 (\ W. IV 28!) : 82 Horn. L. H. 522 : 51 C. L. J. 
154 : 121 1. O. 530 : 1030 A.T.Ii. (P.C.) Oh 

• 

• Exclusive jurisdiction of the L. A. Court When statutory 
rights and liabilities have been created and jurisdiction has 
been conferred, upon a special court for the investigation of 
matters which may possibly be in controversy, such jurisdiction 
is (\r elusive and cannot concurrently be exercised by the ordinary 
courts. But when a party has not been able to put forward his 
claim by reason f>f defects and irregularities in the proceedings 
a^ where the claim has been put forward but not adjudged, the 
jurisdiction of the civil.court cannot be treated as superseded. 
A suit will lie in the civil court in respect of claims for damages 
which could not have been foreseen at the time of the acquisi¬ 
tion proceedings. Maharaja Sir llameswar Stay v. Srrrrtanj of 
State , 34 C. 470 : 11 V. W. N. 350 : 5 ('. L. J. i ; (>9. It has all 
along been held that a decree >vhich apportions a compensation 
made under the L. A. Act by a Court to which such matter has 
been referred, is final and cannot be; questioned otherwise than 
by the appeal permitted under see. 54 of Act 1 of 1894 
(formerly under sec. 39 of Act X of 1870), A ihnuurc Singh Deo 
v. Jiantbandhoo Jioy, 4 C. 757. All questions of title arising 
between the rival claimants in a land acquisition proceeding 
should be decided by the L. A. Judge in the land acquisition 
case and should not be left to be decided by a separate suit. 
The court w r as bound to decide all points, the decision of which 
was necessary to enable it to pass orders as to the disposal of 
the money including questions arising as to who was the proper 
heir of the claimant who had died after the deposit of money 
in court, Jkdmjan v. See return of Stale, l C. L. .1. 25b ; Xihat 
Knar v. Secretary of State, 13 l. C 550 ; Krishna Kalyani v. It. 
Iirannfiehl, 20 C. W. N. 1028 : 30 I. (\ 184. 


Decision of land acquisition court is res judicata :—Upon 
construction of the Act, a decision of the court, if not appealable, 
and if there is an appeal, then decision of the appellate court is 
final and not liable to be contested by a suit, Xiltnonee Sing 
Deo v. itambandhoo Itoy, 4 (J. 757. Jt has been laid down that 
it is the duty of the judge in apportioning the compensation 
money which he is directed to apportion, to decide the question 
of title between all persons claiming a share of the compensa¬ 
tion money. Pontifix J. in deciding the question observed : “1 
should be extremely reluctant to hold that any decision under 
the L. A. Act should be treated as res judicata with respect to 
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the title to other parts of the property belonging to persons who 
may come before the judge, under sec. 39 (now section 19) 
because although a decision with respect to the particular money 
then before the court is a decision whjph is final with respect 
thereto unless appealed from, and any party summoned before 
the judge but has not appeared is bound by such decision, 1 
don't think that a decision of the judge with respect to the 
compensation money should be treated as re$ judicata affecting 
other parts of the claimant's property,” Xobodcep Chunder v. 
Brojendra, 7 C. 100. 

• 

An adjudication as to the right of persons, claiming com¬ 
pensation under the L. A. Act I of 1894, concludes the question 
between the same parties in subsequent proceedings, Mohndeviv. 
Scchnnani, 20 M. 209 ; (ho teal, a ran v. Vayyaprath, 29 M. 173. 
The Judicial Committee of the Privy Council has gone further 
in discussing the question in Bamaehandra Itaox. Ilamaehandra 
Jiao, 49 T. A. 129 : 45 Mud. 320 (P. C.) : 20 C. W. N. 713 : 35 
C. L. J. 515 : 20 A. L. J. 0S4 : 24 Bom. L. R. 903 : 43 M. L. J. 
78 : 07 I. C. 408 : 1922 A. I. R. (P. C.) 80, and held that it 
was not open to the (civil) courts # to review the decision of 
the High Court in the proceeding under sec. 32 of Act I 
of 1894. It is not competent to the court in the case of 
the same question arising between the parties to review a 
previous decision no longer open to afipeal given by another 
court having jurisdiction to try the second case. This 
principle is of general application and is not limited by section 
11 of the C. P. C., so that the fact that the decision in question 
was not obtained in a former suit did not make any difference. 

A person, who having been made a party to a reference 
under the L. A. Act, had the opportunity and duty of litigating 
his claim before the Special L. A. Judge but did not then press 
his claim to any part of the compensation, is not entitled to 
come again to the civil court and re-open the question, Bhamli 
fti/iQ v. Jiamadhiu Boy, 10 C. W. X. 991 : 2 C. L. J.359 ; Jianjit 
Minim v. Sujjad Ahmad. ('huudhurtj , 32 I. C. 922; Matish 
Chandra Sinha v. Anondo Copal Das, 20 C. \V. N. 810 : 33 I. 
•O 253. 

When suit lies in the civil court :—The general presumption 
is against construing a statute as ousting or restricting the 
jurisdiction of the superior courts. The intention must bo 
expressed in clear terms, not merely implied but necessarily 
implied. “The general rights of Queen's subjects are not hastily 
to be assumed to be interfered with and taken away by Acts of 
Parliament. Such statutes arc to be strictly construed when 
their language is doubtful.” Jacobs v. Brett, L. R. 20 Eq. 1. A 
construction which would impliedly create a new jurisdiction is 
to be avoided, especially when it would have the effect of depri- 
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ving the subject of his freehold or of any common law right...... 

or of creating an arbitrary procedure. Maxwell, p. 184 (third 
editipn). No doubt, when a power has been conferred in 
unambiguous language by statute, the courts cannot interfere 
with its exercise an<f substitute their own discretion for 
that of persons or bocyes selected by the legislature for 
that purpose, Attorney (lateral v. (heat Western Railway 
Company, (1876) 4 Oh. P.*73f>; The Queen v. Collins, (1876) 
♦ Q. B. th 30 ; London County Council v. Attorney General, 
(1002) A. C. 105 ; East Freeman tie Corporation v. Annois, (1002) 
A. C. 213. Nrv does any presumption arise against the linalitv 
of a decision by an authority with statutory powers to pronounce 
in respect of a duty or liability created by the statute. For 
then “there is no ouster of the jurisdiction of the ordinary 
courts ; for they*never had any.” Maxwell, p. 150 (2nd Ed.), 
IIhlraut Ramehandra v. Secretary of State, 29 B. 480. 

No civil court has any jurisdiction to go into any question 
decided by the L. A. Court. In a claim disposed of by the 
special procedure prescribed by Act 1 of 1894, the order or 
adjudication of the fights of the owners or claimants to the 
property for which compensation was assessed and awarded, 
cannot be questioned otherwise than by provisions of th<» 
Act, and the civil courts are not competent to re-open and 
determine matters disused of in accordance with the Act in a 
separate suit. Amolok Slut v. C/taran Das, 1(5 1*. W. R. 1913 : 
17 I. C. 084. A person claiming a portion of the compensation 
awarded by the Collector in a land acquisition proceeding is 
entitled to maintain a civil suit to establish his claims where 
the question of apportionment of the compensation money had 
not been determined by the Collector, Cliandu Lai v. Ltnlli 
Begum , 18 P. \V. B. 19 : 49 I. C. 057. 

Clause (c) ; Company -.—Section 6 of the L. A. Act provides 
that subject to the provisions of Part VII of the Act, whenever 
it appears to the Local Government that any particular land is 
needed for a public purpose or for a company, a declaration 
shall be made to that effect. Therefore it is clear that the pro¬ 
visions of the L. A. Act may be put in force for the acquisition 
of land (1) for a public purpose, (2) for a company. Then the 
question arises : is it for each and every company that lands 
can be acquired by Government under the provisions of the 
L. A. Act V It has therefore, become necessary to defino the 
expression “company” so as to indicate clearly, at the very out¬ 
set, what the term “company” means and for what companies 
lands can be acquired by the Government under the L. A. 
Act and the expression “company” whenever it occurs in the L. 
A. A cl , means a company that is registered either under the 
Indian Companies Act VI of 1882 as amended by the Indian 
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Companies Act- VI f of 1913 or incoijiorated by an Act of Par¬ 
liament in Great Britain carrying on business in India. The 
last clause has been added by the Land Acquisition (Amendment 
Act) XVTT of 191!) to include also societies which are registered 
under the Society Registration Act XXf of 18(50 or a registered 
society within the moaning of the Cooperative Societies Act 
II of 1912. Hence it follows that it is only for registered 
companies or societies registered urtderthe Indian Companies 
Act in India or under the English Companies Act in Gre£t 
Britain that lands can be compulsorily acquired under the 
provisions of the L. A. Act, Part VII, and not-for company or 
companies which are not so registered. The provisions for the 
acquisition of land for companies are contained in sections 38- 
41 of the Act, infra. 

Clause (f) ; Public purpose :—There is no definition of* a 
“public purpose’’ in the L. A. Act nor any limitation regarding 
what is likely to provfi useful to the public : both matters 
are left to the absolute discretion of the Local Government, and 
in 7 C\ra v. Secretary of State , 3 > Cal, 37 : 7 C. W. N. 249 it was 
Held that it was not competent for tjje court to assume to itself 
the jurisdiction to impose restriction on this discretion by 
holding that at an enquiry under section 40 of the Act, the 
person whose land was intended to be acquired, should have 
an opportunity to appear and object, And it was also laid down 
that such a course was wholly contrary to the policy of 
the Act and section 40 of the. Act constituted the Govern¬ 
ment custodian of the public interests and sole judge as to 
whether the land was required for the construction of work, 
and whether that work would prove useful to the publie. 

Considerable change has been introduced by the Land Acqui¬ 
sition (Amendment) Act XXXVIII of 1923, which, among others, 
provided that any person interested in any land which has been 
notified under section 4, sub-sec. (1) as being needed or likely to 
be needed for a public purpose or for a company, may within 
thirty days after the issue of the notification, object to the 
acquisition of the lands or of any land in the locality as the 
case may be. Every objection made under sub-sec. (t) shall be 
made to the Collector in writing, and the Collector shall give 
the objector an opportunity of being heard either in person or by 
pleader and shall after hearing such objections, and after 
m:\king such further enquiry, if any, as he thinks necessary, 
submit the case for the decision of the Local Government 
together with the record of the proceedings held by him and a 
report containing his recommendations on the objections. The 
decisions of the Loral Government on the subject shall be final. 
Hence it will be seen that where a declaration has been issued 
under section 0 of the L. A. Act I of 1894 stating that certain 
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land is required for a, public purpose, a Court is debaired 
enquiring into the question whether the purpose for which 

aspect of which such a declaration has been issued is 
for a public purpose or not. *S ecretat // of Slate v. 


15 A. 443* 


The Indian legislative has power to frame laws for the 
acquisition of private lajids and has power to frame 
provisions in the Act for the purpose of carrying out the 
provisions of the enactment. One ol such proviso 11 s is that 
contained in sec. 3 (f) of the L. A. Act, which declares the 
doing of a certain act for public purpose. It is not open to the 
Court to go behind the Act and say that it is not a public pur¬ 
pose. The Government has been constituted proper authority 
for deciding irtmt a “public purpose” is. When Government 
declares that a certain purpose is a public purpose it must bo 
presumed that Government is in possession of facts which 
induce it to declare that the purpose is a public purpose. 
Veeraraqhavaehariar v. Secretary 0 / State , If) Mad. 237 : -IS M. 
L. J. 20-i : SO I. ('. 4<S5 : (1025) A. I. li. (M) S37. 


Public purpose —what it means :—Tt is not possible to de¬ 
tine what a public purpose is, but there can be no doubt that 
the provision of house site for poor people is a public purpose 
for it benefits a large clans of people and not one or two indivi¬ 
duals. When the primary object is personal gain whether that 
be of a private individual or of a company the public benefit 
resulting from the action of the person or company is too re¬ 
mote and the purpose cannot be said to be a public purpose. 
Vceraraghavaehariar v. Secret (n y of Stale, If) Mad. 237 :-IN 
M.L.J. 20-1 : SO I. (_). -1X5. The phrase “public purpose” includes 
a purpose, that is, an object or aim in which the general inter¬ 
est of the community as opposed to the particular interest of 
individuals is directly and vitally concerned. In 185-1 the G. L 
Company granted the land in suit to the predecessor in title of 
the defendant for a term of Of) years. A proviso was inserted 
in the lease reserving to Government the right to resume 
possession of the land for the purpose of providing suitable 
house accommodation for Government officials. It was held 
that the provision of providing suitable house accommodation 
for Government oflicials was a “public purpose.” “Public pur¬ 
pose” includes any object which secures the good of the public 
by securing the efficiency of those servants of the Crown on 
whose service public good materially depends. The University 
of Bombay v. The Mania pal Commissioners of the City of Bom¬ 
bay, 10 Bom. 2L7 ; Hamnbai v. Secretary of Slate, 13 Bom. L.H. 
1097 : 12 I.C. 871 ; Moosa Jlajee Jlassau v. Secretary of Slate, 
42 LA. U : 39 Bom. 279 : 17 Bom. L.It. 100 : 21 (J. L. J. 134 : 
13 A.L..J. 117 : 19 C.W.N. 305. (L\ C.). 
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The building of quarters for municipal -servants is a “imblic 
purpose” Municipal Corporation Bombay v. Hanchor das, 27 
Bom. L, R. 1120:90 1. C. (505 : (192;")) A. I. R. (B) 538. In 
connection with street improvement scheme in a congested and 
insanitary area the Corporation of Calcutta was held to have 
power under the Calcutta Municipal Act 1899, secs. 14 and 
357, to acquire surplus land for the purpose of erecting, at the 
expense of a private benefactor a dharamsala for the use of the 
numerous worshippers resorting at certain seasons of the yeas* 
to a Hindu temple within the area of the improvement scheme. 
Amuhfa Charan Bancrjco. v. Corporation of Calcutta, 49 I. A. 
255 : 49 Cal. 838 : 27 0 . W. N. 125 : 37 C. L. J. 67 : 21 A. L. J. 
27 : 43 M. L. J. (531 : 69 1. C. Ill : 192*2 A. I. 11. (P. C.) 333. 
The provision of house sites for Panchamas is a “public 
purpose.” Vccraray/iaraeltariar v. Secretary of* State, 49 Mad. 
237 : 48 M. L. J. 204 : 86 J. C. 485 : (1925) A. I. It. (M.) 83* ; 
Secretary of State v. (lopala Aiyar, 59 M. L. J. 274 : 127 I. C\ 
(509 : 1930 A.I.It. (Mad.)*79K ; Hamas/rami Ayyar v. Secretary 
of State, 131 T.C. 617 : 1931 A. 1. It. (Mad.) 361. Where land 
is acquired by government not for the purpose of a company 
but fora public purpose, e.y., the construction of a road in a 
municipal area, it must be considered to have been acquired 
for the requirement of the Government. The Government of 
the country is carried on by different bodies and anything 
which is for a public purpose must be Considered to be a pur¬ 
pose of the country, e.y., local self-government. Had ha lie node 
Moudul v. Surendra Xath (iho.sul, 105 I. (.■.•377. 


Public purpose—what it includes :—We have seen in notes 
under sec. 3 (a) that when in an interpretation clause it is 
stated that a certain term “includes’* so and so, the meaning is 
that the term retains its ordinary meaning and the clause en¬ 
larges the meaning of the term and makes it include matters 
which the ordinary meaning would not include, The Official 
Assignee, Bombay Firm of Chandulal Chimanlal, 76 Ind. 
Cas. (557 ; In the matter of Xasibau, 8 G. 534. Hence it follows 
that what the legislature intended by using the word ‘'includes,” 
is that, besides the ordinary meauing of the expression “public 
purpose,” whatever that may be, provision for village sites is 
included in the term “public purpose.” 

The reason for the above inclusion is clearly stated in the 
final report of the Select Committee dated 23rd March, 1893 
in the following terms: “In section 3, the interpretation 
clause, we have added at the instance of the Government of 
Bombay and the Punjab and the Chief Commissioner of 
Burma, a provision which will enable the local Government 
to apply the Act for the acquisition of village-sites in 
those parts of the country where it may be customary for 
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the State to provide village sites. The Committee are in 
concert with the great majority of the authorities consulted 
in declining to recommend any further extension of the 
scope of the Act. On /lie 1st February, 1H‘)4 when the Bill 
came up for final discussion it was proposed that in the clause 
defining the term‘public purpose’the word ‘necessary* should 
be substituted for ‘customary.’ The object of the proposed 
amendment was to give the'local Governments wider power for 
the provision of ‘village sites’ when it appeared to be, necessary 
although not customary. It was urged that the clause thus 
amended would'still be permissive arid not obligatory and that 
the Governments should have the power to act on an emergency 
such as the destruction of a village by the encroachment of a 
river, it was contended on the other hand that the proposed 
amendment was unreasonable ; for, it is a man’s own business 
to find his own house, and not to take his neighbour’s land for 
the purpose, unless he is willing to sell it.” The Gouncil were 
equally divided on the question nine against nine but His 
Excellency Lord Elgin, the president gave his casting vote 
against it, and the motion was lost. 

• 

Permanent public purpose :—The Act nowhere provides 
that when land is acquired for a company it should be acquired 
for a permanent public purpose or for a permanent company, 
Eira v. Secretary of State , 7 C. W. N. 249. 


Limit to acquisition: —The limits within which the promo¬ 
ters of the undertaking are authorized to purchase and take 
lands are defined by the special Act or Acts under which they 
derive the power. In section (> of the Lands Clauses Act, 1845, 
it is made lawful for the promoters to agree with the owners 
‘of any land by the special Act authorised to be taken and 
which shall be required for purposes of such Act. The clause, 
defining the limits within which the promoters of the under¬ 
taking can purchase and take lands is of the following or some 
similar form.” The purposes for which lands /nay bo purchased 
or taken arc defined in the special Act or Acts under which a 
company is incorporated. Morth Hritish Hail (Jo. v. Tod, (1810) 
12 01. & I in. 722 ; 4 Ry A. (Jan. Gas. 440. The following arc 
some of the special Acts under which lands may be compulsori¬ 
ly acquired for the purposes mentioned in those Acts -(1) Cal¬ 
cutta Improvement Act, V of 1011 (B.C.), (2) City of Bombay 
Improvement Act, TV of 1808 (Bombay Council), (,‘>) The 
Northern India Canal and Drainage Act, VIII of 187.4, (4) The 
Indian rclegraph Act, XIII of 1885,(5) The Indian Tramways 
Act, XI of 1880, (ii) The Indian Railways Act, IX of 1890, (7) 
Indian Works of Defence Act, VII of 1003, (8) Indian Electri¬ 
fy Act.IX of 1910, (0) The Calcutta Municipal Act, III of 
1923, (10; The Calcutta Fort Act, III of 1800 (B.C). 
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Where land was acquired by the Secretary of State at the ins¬ 
tance of and for the Port Commissioners and was, on their paying 
for it, conveyed to them by him to be held by them as trustees 
for the public for which it had been acquired, it was held that 
the public purposes referred to were the purposes or one or more 
of those of the Port Commissioners’ Act. In mentioning that 
the land was to be laid out in the construction of a road, the 
notification simply stated one of the particular purposes for 
which land might be acquired for a public purpose as these 
words are to be understood in the said Act. K. K. Shelly 
llonncrjee v. Commissioners for the Port of Calcutta , 3 C. L. J. 
585. 


Provision of village sites :—-Where an ac<imsition of land is 
declared by the Government as being made fona purpose which 
the legislature has declared to be a public purpose, it is not open 
to the court to go into the question whether the purpose is a 
public purpose or not. “Where the legislature has acted within 
power it is not open to a Municipal Court to question the legality 
of the provisions of the enactment passed by the legislature. If 
an enactment or any provision thereof is ultra vires of the 
legislature, it would be open to the court to question the lega¬ 
lity of the. enactment or its provisions. A village site is not 
land reserved in a village for communal purposes but land 
which is reserved for being parcelled *mt as house-sites and 
also all lands on which houses have been built.” Vccraraghnra- 
chariar v. Secretary of State, 49 Mad. 237*: 48 M. L. J. 204 : 
80 I. C. 185 : (1925) A. I. R. (M) 837. 

Acquisition of protected monuments :—A protected monu¬ 
ment may be acquired under this Act as if its preservation 
were, a “public purpose” within the meaning of the Act, See 
sec. 10 of the Ancient Monuments Preservation Act, VII of 
1901. 

Notification by the Government :—Acquisition of village 
sites is for public purpose only in those districts in which the 
government has declared by notification in the official gazette 
that it is customary for government to make swell provision. 
For instances of such notifications, see Burma Rules Manual ; 
see also Burma Gazette, 1899, Pt. 1, p. 297, Bombay Local 
Rules and Orders and Coorg Local Rules and Orders. 

•Clause (g); Persons entitled to act :—Section 3 fg) of the 
L. A. Act I of 1894 has been taken from sections 2 & 7 of the 
Lands Clauses Act, 1845, to enable the Government, the acquir¬ 
ing body in India, to treat with persons not having the right 
to co’nvcy an absolute title. 

Persons competent to acquire :— The authority to acquire 
land in India is vested in the Government though under ccr- 
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tain Acts the local authorities arc. empowered to acquire in 
their own behalf. Under the Knglisli law the authority to 
purchase or to take lands is given to the persons empowered 
by tile special Acts to execute the work or undertaking for 
which they are requirAl. Section 2 of tlm Lands Clauses Act, 
IS If), denominates such persons as “promoters of the under¬ 
taking,” and delines this term to mean “the parties whether 
company, undertakers, commissioners, trustees, corporations, 
(*r private persons by the special Act empowered to execute 
works or undertakings of whatever nature, which shall by the 
special Act be authorised to be executed.” 

Persons competent to sell :—The pesons authorised, or 
who can be coiupelled to sell and convey lands to the pro¬ 
moters of the undertaking, are in the Lands Clauses Act, 1X4 fi, 
denominated “owners.” Section 3 of that Act defines the 
tcrm“owner” thus : “where under the provisions of this special Act 
or any Act incorporated therewith, ai^' notice shall be required 
to be given to the owner of any land, or where any net. shall 
be authorized or required to be done with the consent of any 
such owner, the word ‘owner’ shall be understood to mean any 
person or corporation who, under the provisions of this or the 
special Act, will be able to sell and convey lands to the pro¬ 
moters of the undertaking.” Section 7 completes the defini¬ 
tion of “owner” by describing what persons or corporations 
are enabled to sell and convey lands to the promoters of the 
undertaking. It i* the general intention of this section to give 
every class of persons and corporations the power to sell and 
convey, since an omission might render the completion of an 
undertaking impossible except through a fresh application to 
Parliament. Section 7 commences with a general power 
enabling all parties to fell and convey jiny lands, or any in¬ 
terests in lands of which they are possessed, or to which they 
are entitled, to the promoters of the undertaking. These 
general words do not include the Crown whose rights are not 
a fleeted without special mention by an act of Parliament. 

Trustees and executors :—Trustees or feoffees in trust for 
charitable or other purposes, executors or administrators, and 
all parties for the time being entitled to the receipt of rent 
and profits of any such land in possession, or subject to any 
state in dower, or to any lease for life, or for lives and years 
or for years or any less interest...... .these general words lire 

intended to authorize a trustee to convey when the cestui quo 
trust ia under disability and cannot himself convey; but they 
do not empower a bare trustee for an absolute owner to sell 
and convey so as to bind a cestui qua trust who is not under 
any disability. A married woman having the properties settled 
to her separate use is in the position of a cestui que trust not 
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under disability, and her trustee cannot nor this section gives 
a valid conveyance to, bind her interest' in the lands. The 
promoters, unless the cestui que trust is under a disability 
must treat with the beneficial owner and cannot disregard him 
by negotiating solely with his trustee. dCripps on the Law of 
Compensation, nth Pd., 6V/. / 16, p. 41. 

Shebait :—The position of a shqbait is analogous to that 
of the manager of an infant. He is entitled to possess and to, 
manage the dedicated property, but he has no power of aliena¬ 
tion in the general character of his right. Ilainprosunna Nandi 
v. Scoretanf of State for India in Council , 40 Cal. 805 : 10 
G. W. N. (552 : 22 1. C. 272. Land dedicated to an idol or to 
religious and charitable purposes, is land belonging to the 
shebait or trustee who has no [lower to aT^nate the same. 
Where a portion of the debutter property was acquired undty* 
the L. A. Act, and the compensation money was invested in 
approved securities, the .shebait was entitled to withdraw a 
portion of the invested funds and apply the same to effect 
necessary repairs to the remainder of the debutter property, 
Kumini I)cbi v. Vromotho Nath Mukerjee , 89 Cal. 35 : 13 
G. L. J. 597 : 10 I. G. 491. 


Married women :—In Cooper v. Castling, (1803) 9 L. T. 77 : 
11 W. it. 931, it was held, that where lairds had been devised to 
A for life with remainder to a husband and wife, their heirs 
and assigns, for over, the wife was in the position of a woman 
seised in her own right. 'Flic trustee of a married woman 
absolutely entitled to her separate use cannot sell and make a 
title to bind cestui, que trust, and there is no distinction between 
her position and that of a man. Peters v. Lewis and Past 
Crinstcad Pail Co., (1^81) 18 Gli. D. 429. 

Tenants-in-tail or for life :—It was held in lie (duckfield 
Burial Board, P.rparte Part of Abergavenny, (1855) 19 Bov. 
153 : 24 L. J. (Oh.) 585 that estates inalienable settled by Act 
of Parliament could be purchased or taken by the promoters, 
and that the tenant for life could bar his heirs in tail and all 
remaindermen, except the Grown which is not bound by any 
Act of Parliament without being named. An equitable tenant 
for life may contract for the sale of lands but the trustees in 
whom the legal estate is vested are necessary parties to the 
conveyance. A tenant for life by selling under the provisions 
of tlic Lands Glauses Act becomes entitled to have the costs of 
re-investment paid by the promoters. 

Guardians of minors: —The guardian of a minor's estate has 
no power to waive a right to compensation for part of the 
estate taken under the L. A. Act, although the owner, had ho 
been of full age, might have waived it. Lnchmesicar Singh v. 
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Chairman of the DarUfianga Municipality , 17 I. A. 90 : 18 
OaI. 99. 

Court of Wards :—Although the Court of Wards had no 
power to alienate tile land of a minor of whose estate it had 
charge, yet possession nught have boon lawfully taken of the 
land for a public purpose, under and in conformity with the 
L. A. Act, if there.had be«n due compliance with the*, provisions 
«of the Act, as regards compensation to the minor’s estate. 
Whore, however, compensation had not been given, and a 
merely nominal compensation had passed, the Collector, not 
having acted as representative of the Court of Wards, so as to 
protect the interest of the minor, it was held, that no valid title 
to the land w.io established as against the ward and that on 
his attaining tail age, he would receive it with mesne proiits. 
Lnchmcsirar v. Darhhanga Municipality , 18 Cal. 99. 

Committees of lunatics or idiots:— Section 7 (Lands Clauses 
Act, I8lf>), does not empower committees of lunatics and idiots 
to enter into an agreement to sell lands of the lunatics or idiots 
without the consent of the Lord Chancellor, 7»V Taylor , (1819) 0 
Ry. Case, 741 ; Up Wud<s (IS 19) 1 JT. and Tw. 202 ; lie ilrov n, 
(1849) l Much, tfc G. 201 ; but section 120(a) of the Lunacy 
Act (1890) empowers the judge in lunacy by order to authorize 
the committee of a lunatic’s estate to sell any property of the 
lunatic. 

Besides the persons enumerated above who arc “competent 
to act,” section 7 of the Lands Clauses Act, 1815, mentions 
others who are also competent to Act, ri\., corporations, 
receivers, etc. 

Corporations :—Tn Ue ('hchia Watcncorkx (Jo., (188(i) 50 
L. T. 121 it was held that though the company had no power 
to sell lands upon which their waterpipes were laid yet if a 
special Act authorized the compulsory taking of any of the 
company’s lands for the purpose of another undertaking, the 
purchase money may be paid to the company as absolute 
owners. 

Receivers Tn Tin/, v. llundlc , (1819) 10 Bev. 318 it was 
held that the company before proceeding under s. 81 of the 
Lands Clauses Act (1845) to enter on lands in possession of a 
receiver appointed by the Court of Chancery, must get leave 
of the Court. “The receiver has power to alienate the pro¬ 
perty’’, Ailhar Kumar Mttra v. Sri Sri Jsirar Had ha Madan 
Mohan din, 30 C. W. X. 370 : 139 T. C. 180 : 1933 A. I. R. (Cal.) 
600. 

Persons not entitled to act: —The Municipality of 
Poona wishing to take up the applicant’s land, the Collector 
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of Poona determined the amount of compensation, and tendered 
it to the applicant, who declined to*aecept it. The Collector 
thereupon referred the matter to the District Judge. Two 
assessors were appointed to aid him, one by the applicant and 
another by the Collector. The nominee of the Collector was 
the mamlntdar of Poona, a rate-payer and an ex-officio member 
of the Municipality, who, whilst a 'member of the managing 
committee, had unsuccessfully negotiated with the applicant 
for the purchase of the ground. The District Judge made an 
award upholding the Collectors valuation. Tt was held, that 
the award was bad and must be set aside as the Collector’s 
nominee had, under the circumstances, real bias, and was not 
a qualified assessor within the meaning of section 19 of the 
L. A. Act X of 1870, Kashinatli IOmsgira/a v. The (Collector of 
Poona , <8 Pom. 558. ^ 

Certain lands belonging to the applicant a minor, was 
taken by the Municipality of Hubli under the L. A. Act (X 
of 1-S70). The mamlatdiii* of Hubli who was an ex-officio 
member of the Municipal Committee, took part in the negotia¬ 
tions for the purchase of the land, lie also gave evidence as 
to its value in the inquiry before t(\c Collector. As the price 
offered by the Collector was not accepted by the applicant, the 
matter was referred to the District Judge under section 13 
of the Act, for the purpose of determining the amount of 
compensation. On this reference thCmamlatdar acted as an 
assessor appointed by the Collector and was also examined 
as a witness as to the value of the land, Put no objection was 
taken to his acting as an assessor. The District .fudge even¬ 
tually upheld the Collector’s award. On an application under 
section (522 of the Civil Procedure (’ode (Act XIV of 1882) it 
was held, that the award was bad. The mamlntdar had, under 
the circumstances, a substantial interest in the matter, sufficient 
to disqualify him from acting as an assessor, and it was held 
also, that the minor applicant was not estopped from objecting 
to the competency of the mamlntdar, by the fact that his guar¬ 
dian had not raised any such objection in the court below, and 
might, therefore, be taken to have waived it. Assuming that 
there was waiver, it could not bind the minor as it was 
not for his benefit. Stramirao v. The Collector of I)h(irwar t 
17 Pom. 300. 



PART II. 


ACQUISITION. 

• There is a distinction between the position of a Collector 
under Part II of the Act and his position under Part III. In 
the former, he acts practically as the agent of the Government 
in fixing the price to be paid and in taking possession of the 
land which is acquired. His award is not binding on the owner 
as he can ask^ft)r a reference under section 18 ; nor is the 
Government bound till possession is taken as it can under 
section 48 withdraw from the acquisition till then. It was 
with reference to these circumstances that his action was held 
to bo an administrative one by the PrIVy Council. Varamaarava 
Aiyar v. Land Acquisition ('ullecfor, Pa I ghat, 12 Mud. 231.' 


Prelim Of ary In redly alien. 

4. (i) Whenever it appears to the Local Govern- 

1>n . , m&it that land in any locality is 

liminary notiiicatiun, needed or likely to be needed tor any 

and powers of oihcrrs public purpose, a notification to that 

lLrUlIKn * cilbct shall be published in the official 

Gazette, and the (Collector shall cause public notice of 
the substance of such notification to be given at con¬ 
venient places in the said locality. 


(2) Thereupon it shall be lawful for any officer, 
either generally or specially authorised by such Govern¬ 
ment in this behalf, and for his servants and workmen,— 

to enter upon and survey anil take levels of any 
land in such locality ; 

to dig or bore into the sub-soil ; 

to do all other acts necessary to ascertain whether 
the land is adapted for such purpose ; 

to set out the boundaries of the land proposed to 
be taken and the intended line of the work (if any) 
proposed to be made thereon ; 
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to mark such levels, boundaries and line by placing 
marks and cutting trenches ; and 

where otherwise the survey cannot he completed 
and the levels taken and the boundaries and line marked, 
to out down and clear away any part of any standing 
crop, fence or jungle : 

Provided that no person shall enter into any building'' 
or upon any enclosed court or garden attached to a 
dwelling-house (unless with the consent of the occupier 
thereof) without previously giving such occupier at least 
seven days' notice in writing of his intentt^n to do so. 

Amendment :—hi sub-section ( 1) of section 4 after the word 
“locality , 1 ” where it first occurs, the words “is needed or” have 
been inserted by sec. 2 of the Land Acquisition (Amendment) 
Act, XXXVIII of 15)23. 

As to amendments with which sections 4T and 5 should be 
road when land is required for the purposes of a company, sec 
s. 38 (2), infra. 

Effect of the amendment :—Taking the amended section 4 
as it stood on January 1st 1924, it cofikl only apply to lands 
which appeared to the local Government to be needed for any 
public purpose thereafter. It could not possibly apply to lands 
which had appeared previously to the amendment to be needed 
or likely to be needed, so that the provisions of section 5A 
should apply. Xnr Mahomed v. Secretary of State , 28 Horn. 
L. It. f>S2 : (1920) A. 1. It. (13) 3(35). 

Preliminary investigation under the English law:— Part 
II deals with the provisions of law relating to the powers of 
entry on lands before purchase by officers with a view to ascer¬ 
tain its adaptability and value. Sections 4-17 are sections 
84-91 of the Lands Clauses Act, 1845, and they contain the 
provisions which apply with respect to the entry on land by 
promoters of the undertaking. Such entry on lands, which 
are required to be purchased and are permanently used by the 
promoters, is rendered expressly unlawful except by consent 
of the owners and occupiers or until after the promoters shall 
either have paid to every party having an interest in such 
lands, or deposited in the bank the purchase money or compen¬ 
sation agreed or awarded to bo paid to such parties respectively 
for their respective interests. There are, however, two excep¬ 
tions fo this general rule : (1) Promoters may under section 84 
without previous consent enter on lands for the purpose merely 
of surveying and taking levels of such lands and of probing or 
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boring to ascertain the nature of the soil, and of setting out 
the line of the works, affer giving not less than three, nor 
more than fourteen days’ notice to the owners or occupiers, 
making compensation for any damage thereby occasioned 
to the owners or occupiers, (2) the second exception is that 
where lands arc required for permanent uses, the promoters 
may enter after complying with all the requisitions contained 
in sections 85-88. 1 r ide, Qripps, p. 81, 5th Edition. 

' Preliminary investigation under the Indian law :—Sections 
4 and 5 of the Act lay down certain rules under which a 
preliminary investigation may be made into the conditions and 
circumstances of the land which the local Government may 
consider likely to be needed for a public purpose or for a 
company. Thermo sections do not always come into operation, 
and are only required when a preliminary survey is necessary 
or in cases in which uncertainty may exist as to the position 
of the land to be taken up or as to its suitability for the pur¬ 
pose for which it is required, e.g., Adien operations on a large 
scale are in contemplation and it is necessary to dertermine 
the line of a railway, road, canal, or other important work. 
Hoard’s lustra etionb, 11 ee Bengal L. A. Manual, 11)10, p. 5.7. 
It is incumbent on the ollicer whose duty it is to select land 
for public purposes to endeavour to avoid buildings, etc., the 
acquisition of which will entail unnecessary expenditure on 
Government or annoyifnee to owners if the object sought can 
be equally well attained by slight alteration of the alignment 
of site chosen, or in some other manner. If the land applied 
for contains religious buildings or tombs, the fact must-be 
specifically noted in the application. Hoard’s Instructions, S ; 
See Bengal L. A. Manual , 1010, p. 52. 

Public purpose: — Vide, notes under sec- 3, supra. 

Notification: —A notification under section 4 of the Act 
must in all cases be followed by a declaration under section 6 
as soon as it has been decided to proceed with the acquisition 
and the position and boundaries of the land to be acquired 
have been fixed and determined. Board’s Instruct ions t 11; See 
Bengal L. A. A La mud, 1010, p. .7,7. Before inquiries can be 
made under section 4, a notification must be published by the 
Government in the local gazette stating that the land is likely 
to be acquired and public notice of the notification must be 
given by the Collector. The result of issuing such a notice 
was that, under sub-section (2), it would be lawful for’any 
officer, either generally or specially authorised by the Govern¬ 
ment on their behalf and for his servants and workmen, to 
enter upon and survey and take levels of the land and any land 
in such locality, Xur Mahomed v. Becretaru of State, 28 Bom 
L. K. 582 : 96 I. 0. 329 : (1920) A. I. K. (B)3G9. 
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No suit lies to restrain acquisition after notification under 

s. 4. —When the Government issued a notification under sec¬ 
tion 4 of the Act of its intention to acquire land for the purpose 
of providing house-sites for panrhamas and other people, advan¬ 
cing 80 per cent of the price to them be recovered in instal¬ 
ments in a period of 20 years and a sqjt was filed against the 
Government to restrain it from acquiring the land on the 
ground that the acquisition was illegal, .it was held (1) that 
the purpose; of the acquisition was a public purpose within tlfb 
meaning of section 4 of tlic L. A. Act even though only a 
section of the public was benefitted by the acquisition and the 
intention of the Government was to allot particular sites to 
particular individuals ; (2) that the suit was premature in so 
far as it questions the propriety of the Government's action 
on the ground that it offended against the proviso to section 
(3 (/) of the L. A. Act (3) that the arrangement as regards the 
recovery of the price did not contravene the condition required 
by the said proviso that ro declaration could be made, unless 
the compensation to be awarded was to be paid wholly or 
partly out of public revenues. Rccy. of State v. (iopala Aiyar , 
59 M. L. J. 274 : 127 I. G. (309 : 193(^ A. L : 1L (Mad) 798. 

Officers specially authorized :—For officers specially autho¬ 
rized in Burma, See Burma Rules Manual. 


Rules: —Rules framed by the Board*of Revenue in further¬ 
ance of the Act, and in order to better enable the officers of 
the Government to carry out the requirements of the law, are 
not ultra rires, v. Secretary of Slate for India , 30 C. 3(3 : 

7 G. \Y. N. 249. 


5. 


The officers so 
such 


Payment for damage. 


authorized shall at the time of 
entry pay or tender payment 
for all necessary damage to be done 
as aforesaid, and, in ease of dispute as to the sufficiency 
of the amount so paid or tendered, he shall at once refer 
the dispute to the decision of the Collector or other 
chief revenue-odicer of the district, and such decision 
shall he final. 


Obstruction to entry:—The owner or occupier of any land, 
which has been notified under section 1 as likely to be acquired 
for a public purpose and to whom at least 7 days' notice was 
given regarding the intended entry of the Collector or his staff 
for the purpose stated in sec. 4, has no right whatsoever to 
obstruct the Collector or his men from entering into the land 
and completing their enquiries. If, however, any resistance 
were made to enquiries of this nature, then the person obs- 

4 
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tructing the officer .authorised by Government, would render 
himself liable to punishment under sec. 40 of Act I of 1891. 

Compensation for damage: —Any damage caused during 
the enquiry must be tpaid for. ‘The decision of the Collector 
of the district as to the amount of such damages is final and 
any dispute must be referred to him. His enquiry is a sum¬ 
mary one and lie' has nq power to take evidence on oath, 
Peterson, p. .7. 

Investigation as to damage :—The investigation to be 
made by the Collector in cases referred to him under section f> 
is a summary one. The law gives him no power to take evi¬ 
dence on oath in conducting it. lie may order a local enquiry 
which he is at lij^rty to make either in person or by a Deputy 
or Sub-Deputy (Collector. The responsibility for the amount 
of* any award for damages under sec. f> will, however, in all 
cases rest with the Collector. Ilotwl’s Instruction , 12(2), 
Bengal I. A. Manual, 11)10, p. .7.7* The decision of the 
Collector as to damages being final, no suit lies for ascertain¬ 
ing the same in a ei\^l court. 

Objections. 

5 A. (JJ Any person interested in any land which 

T _ . . ,. ha$ beennotified under section /, 

Hearing. 1 objoc- , .. ,.C . . 7 7 

tions. • subsection (1) as being needed or 

likely to be needed, for a public pur¬ 
pose or for a Company may, within thirty days after 
the issue of the notification, object to the acquisition of 
the land or of any land in the locality , as the case may 
be. 

(2) Every objection under sub-section (1) shall be 
made to the Collector in writing, and the Collector shall 
give the objector an opportunity of being heard either 
in person or by pleader and shall , after hearing all such 
objections and after making such further enquiry , if 
any, as he thinks necessary, submit the case for the 
decision of the Local Government, together with the 
record of the proceedings held by him and a report 
containing his recommendations on the objections. The 
decision of the Local Government on the objections 
shall be final. 

(3) For the purposes of this section, a person shall 
be deemed to be interested in land who would be cn- 
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titled to claim an interest in compensation if the land 
were acquired under this Act. 

Defect in Act I of 1894 :—It was held in Kxra v. Secretary 
of State , 30 C. 36: 7 C.W.N. 249, that in making an acqui¬ 
sition of land, the wishes of the owners of the land were 
wholly irrelevant under the Act. It did not contain any pro¬ 
vision for any objection on the part *of the owner to the acqui¬ 
sition itself. All his objections were limited to the amount of 
compensation and matters connected therewith, such as mea¬ 
surements and area. Though there is no such provision in the 
Knglish Lands Clauses Consolidation Act, 1815 (8 Sc 9 Viet. Ch. 
XVIII) and the subsequent amendments, such provision is 
found in sec. 35 of the Railway Clauses £\insolidation Act, 
1845 (8 & 9 Viet. Ch. XX) which runs as fodows : ‘‘In any 
case in which a notice of three weeks is hereinbefore required 
to be given it shall be lawful for the owner or the occupier of 
the lands therein referred to, within ten days after the service 
of such notice, by notice in writing to the company to object 
to the company making use of such lands, cither on the ground 
that the lands proposed to be taken fyr the' purposes aforesaid, 
or some part thereof, or of the materials contained therein, 
are essential to be retained by such owner, in order to the 
beneficial enjoyment of other neighbouring lands belonging to 
him, or on the ground that other lands lying contiguous or 
near to those proposed to be taken would be more fitting to be 
used for such purpose by the company ; and upon objections 
being so made such proceedings may be had as hereinafter 
mentioned.” 

Amendment :—To remedy the above defect in Act l of 1894 
and to bring it in line with the Knglish Act, a Bill, being no. 29 
of 1923 was introduced on the 11th July 1923. The statement 
of Objects and Reasons for the said Bill is as follows : ‘The 
Land Acquisition Act I of 1891 does not provide that persons 
having an interest in land which it is proposed to acquire, 
shall have the right of objecting to such acquisition ; nor is 
Government bound to enquire into and consider any objections 
that may reach them. The object of this Bill is to provide 
that a Local Government shall not declare, under section 6 of 
the Act, that any land is needed for a public purpose unless 
time has beed allowed after the notification under section 4 for 
persons interested in the land to put in objections and for such 
objections to be considered by the Local Government,” 
{(Janette of India, Pt. V, dated 14th duly W24, page 260). The 
Bill having been passed into law as Act XXXVIII of 1923 
added section 5A to the Act and having received the assent of 
the Governor-General on the 5th August 1923 came in force 
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since 1st January 1924 {Gazette of India, dated 8th December 
1923, part J, p. 1984). 

Effect of the amendment :—The result of the addition of 
this section is that the wishes of the owner are no longer irrele 
vant. The Collector must in his report discuss the objections 
and give his reasons fur overruling them in cases of different 
opinion. Moreover the decisions of Government under the 
circumstances cannot be *an ex parte decision as was the case 
before. The section provides, (a) that any person who would 
be entitled to claim an interest in the compensation, if the land 
was acquired, may object; ( h) the objection must be made in 
writing ; (r) it must be made within 30 days after the issue 
of the notification under section 4 ; (r/) the objection must 

be made to thefwolloetor, which by s. 3 (c) means the Collector 
of the District And includes a Deputy Commissioner and any 
ollicer specially appointed by the Government to perform the 
functions of a Collector under this Act ; (e) it is the duty of 
the Collector to give the objector'an opportunity of being 
heard cither in person or by pleader ; (/') the Collector may 
or may not make iHjy enquiries but he must hear all objections 
before submitting the case for the decision of the Local 
Government with a report of his recommendations. 

No retrospective effect of the section :—The amending 
Act XXXVIII of 1923«repealed the provisions of Act .1 of 
1891 to this extent that it made compulsory for the Government 
to give notice under section 4 (1) if it appeared to the Govern¬ 
ment that the land was needed for a public purpose, and there 
can be no doubt that the intention of the Government in 
amending the Act was that it should only apply to eases of 
lands which might appear to Government after the Act came 

into force to be needed or likely to be needed for any public 
purpose. Jt could not possibly have, been intended that in the 
hundreds of cases which would ordinarily be pending at the 
time the amending Act came into force, and in which posses¬ 
sion had not been handed over to Government, the owner 
could ask the Court to restrain the Government from taking 
possession until a notice under section 4 had been issued, so 
that not only the whole proceedings should commence dr uoro 
but that owners of land in such eases should have an oppor¬ 
tunity of protesting against the acquisition of their properties. 
Nur Mahomed v. Secretary of State, 28 Bom. L. R. 582 : (192(0 
A.I.R. (B) 3(59. 

Cases in which this section does not apply : —In cases of 
urgency under s. 17 the Collector under the direction of the 
Local Government on the expiration of 15 dajs from the 
publication of the notice mentioned in section 9 may take 
possession without making the award, and also when owing to 
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any change in the channel of a navigable river, or other un¬ 
foreseen emergency, it becomes necessary for any rnilway 
administration to acquire the immediate possession of -any 
land for the maintenance of their traffic gtc., the Collector may 
immediately after publication of notice and with the previous 
junction of the Local Government enttr upon and take posses¬ 
sion of such land. In such cases # the Local Government 
reserves to itself the discretion to suspend the operation of 
sec. 5A. Vide, .see. 17 (1), post. 

Declaration of intended Acquisition. 

6. (1) Subject to the provisions of Part VIT of this 

Act, when, the Local, ¥ Government is 

Declaration that satisfied, after con-side rinq the report, 
land ih required for a 1 , .. - < 7 

public, purpose. if any, made under section i)A, sub- 

sect ifm (2), that any particular land is 
needed for a public purpose, or for a Company, a decla¬ 
ration shall be made to that effect under the signature 
of a Secretary to such Government or of some officer 
duly authorised to certify its orders : 

Provided that no such declaration shall be made un¬ 
less the compensation to be awarded for such property 
is to be paid by a Company, or wholly or partly out of 
public revenues or some fund controlled or managed by 
a local authority. 

(2) The declaration shall be published in tlie official 
Gazette, and shall state the district or other territorial 
division in which the land is situate, the purpose for 
which it is needed, its approximate area, and, where a 
plan shall have been made of the land, the place where 
such plan may he inspected. 

(5) The said declaration shall be conclusive evidence 
that the land is needed for a public purpose or for a 
Company, as the case may be ; and, after making such 
declaration, the Local Government niay acquire the 
land in manner hereinafter appearing. 

Amendment :—By section 4 of Land Acquisition (Amend¬ 
ment) Act XXXVIII of 1923 the words “when the Local 
Government is satisfied, after considering the report, if any, 
made under section 5A, sub-scction (2)” in section (i sub- 



54 THE LAND ACQUISITION ACT. [S. 6 

section (/) have been substituted in place of ‘‘whenever it 
appear to the Local Government.” 

Reasons for the amendment :—The widening of the scope 
of section 5, by inserting section 5A, confers a new right upon 
the owner to object to the acquisition, before the Collector and 
has rendered imperative*for the Local Government to considA* 
the views of the Collector»und the objection of the owner, if 
4 piy. But it lies solely, with the Local Government to decide 
after considering the objections of the owner and the report of 
the Collector thereon, whether the acquisition is for public 
purpose or not. The decision of the Local Government is 
final, ?>., it cannot be questioned in any way. 

Conditions pr:ccdent to acquisition :—Sections (i A: 7 of 
the Act lay down the conditions precedent to the exercise of 
jurisdiction and in ease they are not complied with, the acquisi¬ 
tions would not be under the Act, and the Government, if they 
took possession, should be liable to*be sued as trespassers. 
Danjadinomal v. Secretary of State, 2 S. L. R. (>S. 

Declaration—what to contain Up to this stage the Col¬ 

lector has usually taken n« proceedings under the Act. Before 
any formal proceedings can be taken, a declaration must be 
made by Government under section (I. A draft of the declara¬ 
tion is always required Jrom the Collector when he submits his 
estimate. It must contain the area of the land, the district in 
which it is situat'd, the purpose for which it is required, and 
the place where a plan of it can be seen. The Act does not 
require that the boundaries should be given but in all ordinary 
cases they are invariably given. In preparing the draft declara¬ 
tion the Collector should see that there are no objections to the 
acquisition. Mosques, temples, churches, tombs, or graveyards 
should not be included unless this is necessary, and if they are 
included the fact should be reported and it should be stated 
whether there is or is likely to be an objection on the part of 
the public. The question ot severance should also be consi¬ 
dered. The Government instructions require that the estimate 
should contain a certificate by the Collector to the effect that 
“the estimate is fair and the rates have been arrived at after 
local enquiries and inspection on the ground and with reference 
to the settlement records and road-cess papers and the records 
of the Registration Department.” Peter.son, pp. I (('• o. After 
considering the estimate, report, objections, etc., the Government 
decides whether the lands are required for public purposes and 
if it decides in favour of acquisition and approves the proceed¬ 
ings of the Collector, it orders a declaration to be published in 
the local official Gazette. 

Publication of declaration :—The declaration when published 
the Gazette gives public notice of the intended acquisition. 
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It is not open to any person or authority to challenge it or to 
say that the land is not needed for that purpose or that another 
piece of land should be taken or that the purpose is not a 
public purpose. On these points the declaration is conclusive. 
Once it has issued, all the land included within it must be 
acquired unless Government withdraws from the acquisition 
under section 48. This is the genera"! rule. Peterson , p. fi. 

The law requires that when any particular land is required 
for the two purposes for which the Local Government is autho¬ 
rised by the Legislature to put the Act into operation, a decla¬ 
ration to that effect should be previously made. It is very 
desirable that the Local Government should endeavour to avoid 
issuing different declarations for the acquisition of the portions 
of the same traet of land when the declarations follow each 
other in rapid succession. The encouragement of piece-meal 
acquisition results in loss to all the parties concerned, not 
excluding the Govornnnjnt it sol f, Fink v. Secretary of State , 34 
Gal. 599. it has been held in Pkagnandas Xagindas v. Special 
Land Acquisition, Officer , 17 Bom. L. R. 192, that the acquisi¬ 
tion by the Collector of the whole land of a claimant in the 
face of a declaration for a partial acquisition thereof without 
publication of a l’resli declaration is illegal and idtra circs. 

Compensation to be paid wholly or partly out of public 
revenues : —Section C of the Act whitfli requires that where an 
acquisition of land is made by Government otherwise than on 
behalf of a company, the compensation to be awarded must be 
paid either wholly or partly out of public revenues must receive 
a reasonable construction and must be treated as implying 
payment of some part that is substantial and material. A 
payment by Government of one anna out of a compensation 
amount of Rs. 3,91)0 and odd is not a real and bonalide com¬ 
pliance with the terms of the section but is a mere evasion of the 
law, ( hatterton v. Care, (1878) 3 App. Gas. 483. When money 
is paid into a Government treasury by the hand of one private 
individual and after passing intact through the treasury is 
paid out into the hands of another private individual, it cannot 
with any accuracy be described as becoming part of the public 
revenues within the meaning of section 6 of the L. A. Act. 
Pounaia v. Secretary of State , 51 M. L. J. 338 : 97 I. 0. 471 : 
(192G) A. 1. K. (M.) 1099. 

• The above view in Pounaia v. Secretary of State, was dissent¬ 
ed from iu Senja Xniche a v. Secretary of State , 50 M. 308 : 51 M. 
L. J. 849 : 25 L. W. 34. There the plaintiffs were the owners of 
the suit property which was acquired for the purpose of foiming 
a road by a Government Notification. The cost of the road was 
defrayed by private contributions, and the Government added 
the sum of one anna from public revenue. The private contri- 
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buttons wore accepted as such by the Government and kept as 
separate deposit for the purpose of constructing the road. They 
could not therefore be said to be public funds, as they were 
never merged in the general funds of the public. There was no 
evidence that the acquisition had been brought about by any 
indirect motive or that t^Lie Land Acquisition Act had been set 
in motion in order to annoy the owners. It was held that the 
contribution of one-anna by the Government towards the com- 
plmsation to lx* awarded for the propeity was sufficient to 
satisfy the proviso to see. 6 (7) of the L. A. Act, and that the 
declaration made under sec. 6 (/) of the Act was valid. If the 
Legislature intended that a substantial portion of the compen¬ 
sation should be paid out of public revenue, then it would have 
used appropriate^Tiiguagc to convey that idea. 

r It is not necessary that the declaration should on its face 
show that the acquisition is to be made out of the public 
revenue. The proviso to see. 6 does fiot. say so, Datnattturfi 
v. Special Deputy Collector, 1926 M. AY. N. PUS. Where 20 per 
cent of tlie cost of acquisition of certain lands for building sites 
is to be levied in the first instance from the private parties and 
80 per cent should be first paid by the Government to be subse¬ 
quently recouped from private parties to whom the lands are to 
be assigned the provisions of s. 6(2) are substantially complied 
witli in that, part of the acquisition costs had to come out of 
the public revenues at the time of acquisition. See//, of State 
v. T. S. M/n uqesa*,/ Pillai , 1920 M. W. N. 770 : 121 T. C. 158 : 
1930 A. I. R. (M) 248. In Secy, of State v. Copula Ah/ar, 59 
M. L. J. 274 : 127 I.C. 009 : 1930 A. I. R. (I\[) 708 the Govern¬ 
ment issued a notification under sec. 4 of its intention to 
acquire land for the purpose of providing house-sites for 
pauchamas and other people advancing 80 per cent of the price 
to them to be recovered in instalments in a period of 20 years. 
A suit was filed against the Government to restrain it from 
acquiring the land on the ground that the intended acquisition 
was illegal. It was held that the arrangement as regards the 
recovery of the price did not contravene the condition required 
by the proviso to sec. 6(1) of the Act that no declaration could 
be made unless the compensation to be awarded was to be 
paid wholly or partly out of the public revenues. 

Declaration is conclusive :—The declaration is conclusive 
evidence that the land is needed for “public purpose or for'a 
Company.” The notification under section 6 of the L. A. Act 
is conclusive so far as section 4 of the Evidence Act is con¬ 
cerned. In Re Mat lick Chatid Mahnte v. Corporation of 
Calcutta , 48 Cal. 916, the Court held that the legislature in the 
L. A. Act has expressly constituted the Local Government the 
sole arbiter as to what land should be acquired for public 
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purpose, Halvant Ramchandra v. Secretary of State, 29 Horn. 
480 ; Shasiri Jlamchandra v. Ahmedabad Municipality , 24 Bom. 
600. A Court 1ms no jurisdiction to enquire into the question 
whether the purpose for which land, in respect of which a 
declaration under it had been issued, is a public purpose or not, 
Secretary of State v. At,'bar Ali, 45 All. 4 1 3 : 21 A. L. J. 338 : 
74 F. C. 8 ; Ezra v. Secretary of State, 0 C. W. X. 154 (L\ C.); 
Trustees for the Improvement of Calcutta v. f'handra Kanto 
(ihoslt, 47 I. A. 43 (P. C.) : 47 Cal. 500 : 32 C. L. J. 65 (P. C.) ; 
Kastnri Pillai v. Municipal Council, Erode, 43 M. 280 : 37 M. 
L. J. 618 : 10 L. W. 336 : 26 M. L. T. 268 : 53 I. C. 646. 


Whenever the Local Government does sanction an improve¬ 
ment scheme, there* is a duty to announce the fnV4 by notification 
and the publication of a notification is conclusive evidence that 
the scheme has been duly framed and sanctioned. This provi¬ 
sion docs not affect the riucht of the claimant to institute a suit to 
have it declared that the' Board in framing the scheme acted 
ultra vires, Municipal Corporation, Bombay v. llanrhordas 
Vandrabondas , (1025) A. I. K. (B) 538 \ The Trustees for the 
Improvement of Calcutta v. Chandra Kanto (ihosh, 47 Cal. 500 : 
32 C. L. J. 65 (P. CJ. Under section 6, cl. (.7) of the L. A. Act, a 
declaration of the Government in the Gazette that the land 
sought to be acquired is needed for a public purpose is conclu¬ 
sive evidence of the fact, and after such a declaration it is not 
open to the owner to contend in any Court that the land was 
not needed for a public purpose. Ponnaia v. The Secretary of 
State, 51 M. L. J. 338 : 07 I. C. 471 : (1026) A. T. K. (M) 1009. 
Notification is conclusive evidence of the fact that the acqui¬ 
sition in question was for a public purpose. It is unnecessary 
to canvass the evidence in order to come to an independent 
conclusion whether it is for a public purpose or not. It is im¬ 
material even if notification had been issued subsequent to the 
filing of the suit praying for an injunction restraining the 
Government from making the. acquisition. Secretary of State 
v. 7. S. Murngesan Pillai, 1929 M. W. N. 779 ■. 124 I. C. 158 : 
1930 A. I. li. (M) 24s following Nuri Mian v. Ambica Singh, 
44 Cal. 47 : 24 C. L. J. 140 : 20 C. W. N. 1099 : 34 I. C. 869. 


Acquisition in conformity with declaration :—The Collector 
under the L. A. Act I of 1894 has limited jurisdiction. He is 
bound by the official declaration in the local otlicial Gazette. 
The Collector cannot acquire or give possession of any land 
beyond the boundaries given in the declaration. If he does so, 
he commits an act of trespass. He has to find out the precise 
quantity of land notified for acquisition within specified boun¬ 
daries given in the declaration, value the same under the provi¬ 
sions of the Act and give possession accordingly. If the Local 
Government committed a mistake by giving an erroneous 
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boundary the Collector cannot cure the mistake. Tf the land 
acquired be for Government purposes, and if the Government 
takes possession of land beyond the limits prescribed by the 
declaration or in excess of the area for which compensation is 
paid, it trespasses on private land and is liable under the law 
of the country ; an<l*so is a company if the acquisition is for 
its purposes. Itarish Chandra Srogy v. Secretary of State, 11 
C. AV. X. STo ; (Hajcndra'Sahn v. The Secretary of Slate, 8C. L. 
‘ J. 30. 

If all the land included within the declaration is not 
required, Government, can be asked to withdraw from the acqui¬ 
sition under section 48, after making such compensation due 
for the damage suffered by the owner in consequence of the 
notice or of ajfiy proceedings thereunder. Under the Calcutta 
.Improvement Land Acquisition Act the Collector is bound 
to acquire the land under declaration within two years 
from the date of the publication of the declaration under 
section 6 and “if, within the period of two years from the date 
of the publication of the declaration under section 0, in respect 
of any land, the Collector has not made an award under section 
11 with respect to such fciud, the owner of such land shall bn 
entitled to receive compensation for the damage suffered by him 
in consequence of delay”. See. 18J of The Trend Acquisition 
Act , IS!) I with modifications introduced In/ Art V of Jbll (/ >.C.) 
ctnbodi• I in loeo. 

7. Whenever any land shall have been so declared 

After declaration. to ,K ‘ needed for a. public purpose. 
Collector to take or for a Company, the Local (xovern- 

order for acquisition. . *«• .1 • i i 

ment, or some onicer authorized by 
the Local Government in this behalf, shall direct the Col¬ 
lector to take order for the acquisition of the land. 

Acquisition:—After the declaration is published, Govern¬ 
ment issues an order to the Collector under section 7 to take 
order for the acquisition of the land included in it. On receipt 
of 'his order, the Collector proceeds to take action under 
the Act. 

What is to be acquired Wo have seen that it is land as 
defined in sec. 3(a) that is the subject of acquisition, and the 
land, when acquired, becomes free from all encumbrances 
(sec. 10), and all private rights cease. Col lee tor, 21 Tatyanas v. 
Soltin, 3 \\ . Ii. 27. Therefore what lias to be acquired in every 
case under the Act is the aggregate of rights in the land, and 
not merely subsidiary right, such as that of a tenant, Babnjan 
v. The Secretary of State, 4 C. L. .1. 259, or fishery right, Ituja 
Shyam Chandra v. The Secretary of State, 7 C. L. J. 445 : 12 (J. 
W. N. 509. 
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User after acquisition :—A public body which hag acquired 
land under the L. A. Act in this country for one specific pur¬ 
pose, may not subsequently abandon that purpose and use the 
land so acquired for some other purpose for which they have 
not acquired it. Guru Das Knndn Ckouifhury v. Sece.re.tanj of 
State , IS (J. L. J. 241. • 


Agreement for sale unaffected*. —Although proceedings 
have been taken for the compulsory acquisition of land under ' 
the Land Acquisition Act, the owner and the acquiring party 
remain competent to enter into an agreement as to the price, 
and an agreement so made is capable of being enforced in the 
ordinary way. An agreement between the parties as to the 
price does not interfere with the jurisdiction of. the Collector 
under the Act. The, Fort Press Company Lit* v. Municipal 
Corporation , City of I lowboy , 11 II 797 ; lfi B. 7(>7 (I*. C.): 1$ 
M. L. J. 119 : 1(5 L. \V. (if,4 : 21 Horn. L. R. 1228 : (1922) M. AV. 
X. 798 : 36 C. L. J. 538 : US I. C. 980 : (1922) A. T. R. (I*. C.) 
3(55. 


8. The Collector shall thereupon cause the land 
(unless it has been already marked 
Land to l>c marked out under section l) to he marked 

planned. out. tie shall also,cause it to he mea¬ 

sured, and (if no plan has been made 
thereof) a plan to be made of the same. • 

Measurement before acquisition :—Section 8 of the Act 
requires the Collector to mark out the land and to measure it 
and to make a plan of it, unless the land has already been 
measured and a plan made. In Calcutta, the Collector usually 
proceeds upon the survey map and in all districts which have 
been recently surveyed, this is the safest course, as there is a 
legal presumption in favour of the survey map. But, if neces¬ 
sary, the Collector will have a fresh survey made. Peterson, 
p. 7. After declaration this is the first important step to be 
taken by the Collector in the acquisition proceeding. The 
Collector is bound by the oilioial declaration in the local official 
gazette. It should be noticed that the Collector cannot acquire 
or give possession of any land beyond the boundaries given in 
the declaration. If he does so, lie commits ail act of trespass. 
He lias to find out the precise quantity of land notified for 
acquisition within the special boundaries given in the declara¬ 
tion, value the same under the provisions of the Act and give 
possession accordingly. If the Local Government committed a 
mistake by giving an erroneous boundary, the Collector cannot 
cure the mistake. If the land acquired be for Government 
purposes and if the Government takes possession of land 
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beyond the limits prescribed by the declaration or in excess of 
the area for which compensation is paid, it trespasses on private 
land and is liable under the law of the country ; and so is a 
company if the acquisition is for its purposes. ITansh (l)nmh'(i 
Xrogtf v. Secretary of State , 11 (■. AY. X. 87fi : (iajcmlra Salta v. 
The Seeretarfi of .slate, C. b. A. 20. 

Obstruction to. measurement :—Whoever wilfully obstructs 
• any person in doing any of tin* acts authorised by section 1 or 
section S shall on conviction before a Magistrate, be liable to 
imprisonment for any term not exceeding one month, or to tine 
not exceeding fifty rupees or to both. See. It!, infra. 

9. ( 1 ) II* Collector shall then cause public notice 

Notice to persons to he given at convenient places on or 
fa teres ted. near the land to be taken, stating that 

the Government intends to tal^e possession of the land, 
and that claims to compensation for all interests in such 
land may he made to him. 

(2) Such notice slTall state the particulars of the land 
so needed, and shall require all persons interested in the 
land to appear personally or by agent before the Collec¬ 
tor at a time and place therein mentioned (such time 
not being earlier than fifteen days after the date of 
publication of the notice) and to state the nature of their 
respective interests in the land and the amount and 
particulars of their claims to compensation for such in¬ 
terests, and their objections (if any) to the measurements 
made under section S. The Collector may in any case 
require such statement to be made in writing and signed 
by the party or his agent. 

(i») The Collector shall also serve notice to the same 
effect on the occupier (if any) of such land and on all 
such persons known or believed to be interested therein, 
or to be entitled to act for persons so interested, as reside 
or have agents authorized to receive service on their 
behalf, within the revenue-district in which the land is 
situate. 

(4) Tn case any person so interested resides- else¬ 
where, and has no such agent, the notice shall be sent to 
him by post in a letter addressed to him at his last 
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known residence, address or place of business and regis¬ 
tered under Part III of the Indian Post Office Act, 1866. 

• 

Public or general notice :—After declaration under section 
6 that any land is needed for a public purpose or for a com¬ 
pany when the Collector is authorized by the local government 
to acquire the land he is to give (1) public or general notices 
and also (2)special notices on the occupier of and persons inter¬ 
ested in the land so far as they arc known to him. Section 0 * 
provides that the Collector must cause public notice to be given 
at convenient places at or near the land to be taken, stating 
that the Government intends to take possession of the land 
and claims to compensation for all interests in such land may 
be made to him. “Notice under section 9 is, therefore, essen¬ 
tial to the exercise of the Collector’s jurisdiction in order to 
give validity to a proceeding for the acquisition of land and 
finality to the award in which they terminate. The power of 
acquisition with all the statutory limitations and directions for 
its use must be, strictly pursued, and every essential pre¬ 
requisite to the jurisdiction called for by the statute must be 
strictly complied with.’’ Maltaraja Jinnies war Singh v. Secre¬ 
tary of State, 34 Cal. 470 : 11 C.' \V. N. 356 : 5 O. L. 4. 609. 

Public notice—what to contain :—Clause (2) prescribes 
what the notice shall state, and amongst <*ther things, that the 
notice shall require all persons interested in the land to appear 
before the Collector at a time mentioned in the notice. Jt has 
expressly provided that the time, shall not be earlier than 15 
days after the publication of the notice. The Act requires 
that two notices are to be served and accordingly the service of 
the first notice, containing what is prescribed by the Act was 
absolutely necessary and the same is not dispensed with merely 
because the .second notice is served. The words “to the, same 
effect” in cl. (iJ) really mean that the second notice should have 
the same matters mentioned in it including the, time as the first 
notice. Krishna Salt v. The Collector of Bareilly, 39 All. 534 : 
15 A. L. J. 450 : 40 1. C. 76. 


Special notice on the occupier :—Under section 9 of the 
L. A. Act, the Collector must, in addition to a general notice, 
serve a notice on the occupier, if any, of the land and on all 
such persons known or believed to be interested therein or to 
be entitled to act for persons so interested. It is not sufficient 
for him merely to serve a notice on one of the three brothers 
each of whom is equally interested under the Act, and the mere 
fact that one of the three brothers accepts a notice on behalf 
of the "others does not raise any presumption that he had any 
authority to do so. Xilai l)utt v. Secretary of State, 3 Pat. 
354:81 I. U 576: (1924) A. I. R. (Pat.) 608. It is quite 
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clear that notice is essential to the exercise of jurisdiction, 

Maharaja Hamcstcar Singh v. Secretary of State , 34 Cal. 470 : 

11 C. W. N. 356 : 5 C. L. J. 669. 

■ 

Special notice onapersons interested :— For , who arc ‘per¬ 
sons interested’, ride sec. 3(h) and notes thereunder. 

• 

Section 9 does not apply to the case of a decree-holder 
seeking satisfaction of a "decree, but it covers the case of per- 
" sons who have definite interests in the land acquired. In Ha.sa- 
■mal v. Tnjammat Husain, 16 All. 78, it was held that when land 
was taken up by Government, public notice was given thereof 
and notification was made that “claims to compensation for all 
interests in such land might be made to him” (Collector), 
it was open to tlTe decree-holders to put in n claim under this 
section. 1 laving failed to do so they are not entitled by force 
*of the decree under section 88 of the T. P. Act to attach the 
amount of compensation awarded by the Collector to the mort¬ 
gagor. The Calcutta High CourP. however, dissented from 
this view, and held, that a decree-holder is entitled to obtain 
through the Court which granted him the decree, satisfaction 
ot that decree out of tin* money awarded as compensation on 
the acquisition of the mortgaged property by Government, that 
money representing so far as he is concerned, the property 
which was hypothecated to him as security tor the mortgage 
debt. 'J it uni Choudftnrnni v. Amur Krishna Saha, 6 C. L. J. 
745 : 13 C. \\\ X. 350 : L T. (J. 104. Vide also sec. 73 of the 
Transfer of Property Act. 


Notice imperative :—-Until a notice to treat has been given, 
unless the omission arises from acquiescence of the owner, or 
from a hona /hie mistake on the part of the promoters, or from 
their inability to serve the same, the promoters do not bring 
themselves within the protection of the special Act, and are 
liable to be proceeded against as persons interfering, or threa¬ 
tening to interfere, with private rights. (Jripps ffjlh Kd.), p. C7. 

The laud Acquisition Act evidently contemplates the valid 
acquisition of land and its absolute vesting in Government 
after a hona fide award or reference by the Collector has been 
made and possession has been taken, notwithstanding that 
persons interested may not have had notice. 'Phis is clear 
from section 9 itself : for the very provision that persons 
known or hclie.red to he interested are to have notice shows • that 
persons interested who arc not known or believed to be in¬ 
terested may not have notice and yet the proceedings may go 
on validly. When it is known or believed that a person is 
interested and yet the Collector wilfully and perversely refuses 
to give him notice, there his proceedings cannot be considered 
hona fide and should be held to be colourable and therefore 
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inoperative in vesting the land in the Government as was held 
in the case of Lunhmeswar Singh v. Chairman , Darbhanga 
Municipality, 17 I. A. 90 : 18 C. 99. But where through mere 
inadvertence or mistake a person interested has not had notice 
served upon him, and the reason for the n0n-servicc is rather 
allied to ignorance of the fact of his bcirjg interested than to 
any wilful perversity, there has been substantial compliance 
with the provisions of the Act and that there, is no sufficient 
reason Cor holding that the vesting of the land in the Government * 
under section lfi lias not taken place. (Janga Rum Murwuri 
v. Score/ary of State , 30 C. 57(5. 


When in acquisition proceedings the Collector wilfully and 
perversely abstains from giving the necessary notice to the 
owner of the land under section 9(.7) of the T?. A. Act, his 
proceedings cannot be considered bona fide and are inopera-* 
tive in vesting the land in Government ; but where through 
mere inadvertence or mistake, a person interested has not 
had notice served upon him, the proceedings are not thereby 
invalidated. Secretary of State v. Quamar Ali, 10 A. L. J. 
(i()9 : 51 I. C. f)01. Under section 1(5 ^of the L. A. Act the 
making of an award and taking possession of land there¬ 
under vest the property absolutely in the Government 
and the mere fact that notice has not been served on the 
occupier of the land in accordance with section 9(.7) and 
45 of the Act does not vendor the award or subsequent 
proceedings void, nor does it prevent the vesting of the pro¬ 
perty to Government. Kas/uri Pi Uni v. Municipal Council , 
Erode , 43 M. 280 : 53 I. 0. (54(5 : 37 M. U. ,J. 018 : 10 L. W. 
331 : 20 M. B..). 208 ; Punt <('■ Co. v. Secretary of State for 
India , 70 T. C. 579 : (1923) A. 1. It. (C) 573. 


Notice when defective :—'Che statute does not prescribe 
any form for the notice, but it is clear that it must contain 
the material facts which would enable the land-owner to identi¬ 
fy the land intended to be taken up. The very object of the 
notice would be defeated if it did not contain a sufficiently 
accurate description of the property which could inform the 
parties in interest what land it was proposed to appropriate ; 
the identification of the thing desired is of the utmost im¬ 
portance, and if the notice does not describe the property 
against which it is directed it must be taken to bo defective. 
1 n the second place, where the statute requires that the notice 
should give the owner a prescribed time, after the expiry of 
which claims and objections might be preferred, a notice which 
fixes a shorter time is in contravention of the statute and is 
consequently defective. The principle is that no man shall 
have his rights determined without an opportunity to be heard 
in their defence, and where a statute prescribes a minimum 
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period which the person affected is to have for submission of 
his defence, such time cannot be allowed to be reduced. Maha¬ 
raja Ttamesicar Singh v. Secretary of Slate, 34 Cal. 470 : 11 
Cl W. N. 356 : 5 C. I.. J. 669 ; Tam Prasad v. Secretary of 
State, 31 C. W. N. m3. An error as to the date and place in 
the notice is immaterial where, it has not caused any prejudice. 
(iokul Krishna Banerfee. v. Secretary of State, 137 1. C. 116 : 
1932 A. I. R. (Pat.) 134.. 


Notices of clear 15 days :—Section 9 of the L. A. Act 
does not require fifteen clear days’ notice ol the date fixed, ft 
only provides that the date must not be earlier than 15 days 
after the service of notice, (inkat Krishna Bancrjcc v. Secre¬ 
tary of State, Vii 1. C. 116 : 1332 A. I. 11. (Pat.) 134. Although 
in Birbal v. The Collector of Moradabad, 17 All. 145 : 98 I. ('. 

.806 it was held that the rule requiring an interval of 15 days 
between the issue of the public notice provided by cl. (2) and 
the hearing of claims by the Collator does not apply to a 
personal notice issued under el. (.7), it has been held in Venka- 
tara nai Ay gar v. The Colin lor of Tan jure, 53 Mad. 921: 60 
M. L. J. 410 : 128 I. C, 117 : 1930 A. I. R. (M) 836 that a 
public notice under section 9(2) of the b. A. Act requires at 
least fifteen days’ interval between its publication and the time 
at which claimants to the land are required to state their ob¬ 
jections and make their claims. See. 9(2) which enacts that 
‘the Collector shall also serve notice to the same effect’ on the 
occupier and others interested in the land, means that there 
must be in the case of such personal notices also a similar 
interval of at least fifteen days between the date of the service 
of such notices and the date when they are required to state 
their objections and claims. It is only when such interval 
has been given bv the notices under sec. 9(2) and 9(2) that the 
stringent provisions of sec. 25(2) can be applied. See also 
I)ist. Labour officer v. Yecraghanta , 59 M. L. J. 911: 129 
I. C. 251 : 1931 A. 1. R. (M) 50. A notice under sec. 9 served 
on the 24th February 1926, requiring the persons interested 
to appear on the 4th March 1926 is bad in law as there was no 
clear fifteen days’ notice and the provisions of sec. 9 of the 
Act not having been strictly followed as regards the service of 
notice, it was held that it was not possible to apply the penal 
provisions of see. 25 of the Act in order to prevent the claim¬ 
ant from putting forward his claim before the judge under the 
L. A. Act. Tara Prosnd v. Sen etary of State, 31 C. W. N\ 323. 


Mode of service of the notice :—According to English law 
(sec. 1.9 ol‘ the. Lands Clauses Act, 1815) all notices must be 
served either personally, or left at the last known place of 
abode of the party interested, if any such can, after diligent 
search, be found. Inll.x.Crrnl XorUtmt Bail.tray < o., 2 ( f 
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B. D. 151 it was held that a notice left with the party's land¬ 
lord at the party’s office, and not communicated to the party 
was not properly served. In Shephard v. Corporation of 
Norwich, 30 C. D. the conditions necessary for service of 
a notice to treat were discussed, and North, J., referring to the 
service on an agent who had authority to* accept service said : 
“An agent or solicitor might have sijch authority, but there 
must be something to show that he had and oven if I had come 
to the conclusion that there was suclf authority, it seems to me 
that an authorised agent is not a person upon whom service 
under the Act of a notice to treat can be effected so as to bind 
the principal of that agent.” If such party shall bo absent from 
the United Kingdom or can not be found, the notice may be 
left with the occupier of the lands. Before the notice, however, 
can be considered properly served by the? saifle being left with 
the occupier of the land, enquiry must be made, as to tin; where¬ 
abouts of the party entitled to the notice, and if a notice is left 
with the occupier of part of the premises and no attempt is 
made to serve the party interested, the notice will not be consi¬ 
dered as properly served. Shepherd v. Sunrieh Corporation, 
(supra). If there is no occupier, the notice must be affixed in 
some conspicuous part of the land. # 

Under section 45, service of any notice under this Act shall 
be made by delivering or tendering a copy thereof signed, in 
the case of notice under section 4, by ihc officer therein men¬ 
tioned, and, in the case of any other notice, by or by order of 
the Collector or the Judge. Whenever it msy be practicable, 
the service of the notice shall be made on the person therein 
named. When such person cannot be found, the service may 
bo made on any adult male member of his family residing with 
him and if no such adult male member can be found, the notice 
may bo served by fixing a copy on the outer door of the house 
in which the person therein named ordinarily dwells or carries 
on business or by fixing a copy thereof on some conspicuous 
place in the office of the officer aforesaid or of the Collector or 
in the Court house, and only on some conspicuous part of the 
land to be acquired ; provided that if the Collector or Judge so 
directs a notice may be sent by post, in a letter addressed to the 
person named therein at his last known residence, address or 
place of business and registered under chapter YX of the Indian 
Post Office Act VI of IhffiS and service of it may be proved by 
the production of the addressee’s receipt. 

The notice may be served either by registered post or by 
personal service. Personal service of notice or delivery of 
the notice to an agent would be good service or delivery to the 
principal, though in fact, the notice was destroyed by the agent 
and never seen or heard of by the principal. It was an entire 
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mistake to suppose that the addressee must sign the receipt 
for the registered letter himself or that he cannot do so by the 
hand of another person or that if another does sign it on the 
addressee’s behalf the presumption is that it never was 
delivered to the addressee himself, immediately or mediately. 
In Harihar Panerjce vf Ham Soshi 11a /, 45 I. A. 222 : 23 C. W. 
N. 77 : 29 C. L. J. 117, the Privy Council held that “if a letter 
properly directed containing a notice is proved to have been 
put into the post office it is presumed that the letter reached its 
destination according to the regular course of business and 
was received by the person to whom it was addressed. That 
presumption would apply with greater force to registered 
letters.” In G Irish Chandra Gho.sc v. Kishori Mohan Das , 
23 C. \V. N. 319, a notice was given by registered post, but 
the letter containing the notice was returned by the post 
office, the addressee having refused to accept it. It was held 
that “under section 114 of the Evidence Act the Court was 
entitled to presume that the letter containing the notice reached 
the defendant and the fact that the lutter was returned by the 
post office as not accepted by the addressee did not destroy the 
presumption.” 

On general principles, *i notice which is addressed to all the 
joint claimants and served on some of them should be regarded 
as good service as against the persons not personally served. 
Reference may be madtf in this connection to the decision of 
their Lordships of the Judicial Committee in the case of Harihar 
Jlancrjee v. Iiam Soshi liai, supra. That was no doubt a case of 
service of a notice to quit which was addressed to several 
joint tenants which was accepted by some of them. In those 
circumstances Their I ordships laid down : “That in the ease 
of joint tenants, each is intended to be bound, and it has long 
ago been decided that a service of a notice to quit upon one 
joint tenant is prima facie evidence that it has reached the 
other tenants.” Prasanna Kumar Du tin v. Secretary of Slate , 
38 C. W. N. 239. 

Effect of service of notice :—In Tirrrlon <{' North Dcron 
Rail iran Co. v. Loose) no re, L. It. 9 A. C. 4 SO, it was stated by 
Lord Blackburn that the effect of giving a notice to treat was 
to create a relation between the promoters and the owner analo¬ 
gous to that of purchaser and vendor, but the price was not yet 
ascertained. Until that was done, the land still remained the 
property of the owner, in equity as well as at law, but the acquir¬ 
ing party had a right to have the price ascertained, and for 
that purpose to summon a jury, and then, when the price was 
ascertained, on tender of that to have the land conveyed to 
them, or, if the landowner could not or would not make a - title, 
to deposit the price ascertained in the bank, and execute a 
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statutory conveyance, on which the lands vested absolutely in 
the promoters of the undertaking. 

Remedy when notices unserved :—It should be noted that 
there may be (1) cases in which a person interested may not 
have any notice whatsoever of the L. A. proceedings, and (2) 
cases in which a person interested has«knowledge of the L. A. 
proceedings though no notice under section 9 was served upon 
him and he abstains from taking any steps in the L. A. proceed— 
ings, not having been served with any notice. In cases coming 
under (1) /.<?., in which a person interested has no knowledge 
whatsoever of the proceedings of acquisition, section 31 provides 
that nothing contained in the L. A. Act shall affect the liability 
of any person, who may receive the whole or any part of the 
compensation awarded under tins Act, to pay, the same to the 
person lawfully entitled thereto i,.c„ by regular suit, Saihc^h 
Chandra Sarkur v. Sir Bejoy Charnl Mahtah , 20 C. W. N. 506 : 
65 I. C. 711. Vide notes under s. 31. With regard to cases 
coming under (2) in which a person interested has knowledge of 
the 1j. A. proceedings, though not served with notices, it has 
been laid down in (iangaram Mar tear i v. Secretary of State, 30 
Cal. 576, that there has been wilful uegligcnee on the part of 
the claimant in not putting forward his claim before the 
collector though he was aware of the proceedings, and that he 
has no remedy against the Government. # 

Waiver of notice :—Whore, a Collector has omitted to take 
some steps which is essential to the validity oL the proceedings, 
a waiver of the defect by the owner has to be clearly established 
and it must be shown that the owner acted with full knowledge 
of all the facts. There can, moreover, be no waiver where the 
owner appears and expressly reserves his legal-rights. Maha¬ 
raja, Rmncsicar Suit/It v. Secretary of State, 34 Cal. 470 : 11 
C. W. N. 356 : 5 C. L. J. 669. 

Remedy by suit when proceedings defective :—As was 
laid down in Bhaudi Singh v. liamadhin Roy , 2 C. L. J. 359, 
that when statutory rights and liabilities have, been created 
and jurisdiction has been conferred upon a special court for 
the investigation of matter which may possibly be in contro¬ 
versy, such jurisdiction is exclusive and cauuot concurrently 
be exercised by the ordinary Courts. The same view has 
been adopted by a Full Bench of the Calcutta High court in 
Collector of Raima v. Raiuanath Tagore , (1867) B. L. R. (F. B.) 
630, where it was laid down that if the legislature creates an 
obligation to be enforced in a spccilic maimer, as a general 
rule, .performance cannot be enforced in any other way. It is 
well settled, however, that even where a specific remedy is 
provided by a statute, it is necessary in order to remit the 
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owner to such remedy, and exclude. Ills remedy by suit, that the 
party acquiring the property should have substantially com¬ 
plied with its requirements and where the proceedings for 
acquisition are not perfected and completed, they will not 
debar the remedy by* a regular suit. The essence of the 
matter is, that the party lias his remedy before the special 
Court. When, however,''the party has not been able to put 
forward his claim - by reason of defects or irregularities in the 
proceedings, or when the claim has been put forward but not 
adjudged, the jurisdiction of the civil court cannot be treated 
as superseded. Whether the claim be regarded as one under 
the Land Acquisition Act or under the Railways Act, if there 
was a refusal on the part of the Collector to adjudicate 
upon it, the plaintjiT has the remedy by a suit in the civil 
court. Malt a in }<( Sir Itamrs/rar Sim/lt v. Srrrrtari of 
iHute. 81 C. 470 : 11 C. W. X. iioti : f> C. Tv. .1. 000. If the 
provisions of the L. A. Act are not strictly complied with but 
are made a cloak for attempting to f obtain a transfer of an 
indefeasible, title under the guise of a public, purpose the pro¬ 
ceedings do not operate towards the, creation of a valid title to 
the land in Government. Ponuaia v. Sn irtanj of State, 97 
I. C. 471 : (1929) A. I, IMM) 1099. 


It cannot be suggested that the Collector should never be 
held liable to pay out # the money again when he has once paid 
it out to a wrong person. Then* may be cases in which he 
has shown such jiegligence that he could rightly be held liable 
for the loss by a claimant of money which the Courts subse¬ 
quently hold should have beer, paid to him. I hit to decide 
whether a Collector should bn so liable would involve a Court 
in an enquiry into the procedure adopted by him and a finding 
that at least there had been some negligence or serious error on 
his part. There is nothing in the L. A. Aet to suggest that 
such an enquiry should be held on a reference under the 


provisions of see. 18 of the Act. A question of that sort is 
one which can only be decided satisfactorily in a separate suit. 


K. X. K. It. M. Jl. Cl/rUi/ar Firm v. Srrrrtanj of State, 11 Rang. 
844 : 1988 A. I. R. (Rang.) 17(». 


Statement of claim—what it should contain :—See. n sub- 
see. (2) of the Lands Clauses Act, 1845 enacts that the notice 
of claim must state the exact nature of the interest in respect 
of which compensation is claimed, and give details of the com¬ 
pensation claimed, distinguishing the amounts under sepafate 
headings and showing how the amount claimed under each 
head is calculated, not merely the linn]) sum claimed in respect 
of the land taken, but details of each item. On receipt of the 
notices the parties should file their claims with as little delay 
as possible and also the statements called for in the special 
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notices. No conrt fees arc required upon claims under section 
111 of Act VII of 1870. The claim should contain the following 
particulars : (1) the name of the claimant and share in the 
land acquired, (2) names of co-sharers ayd their shares, if any, 
(3) abstract of title, i.e., whether inherited or purchased, when 
and from whom and for wlmt amounted) details of any mort¬ 
gage or charge on the land, if any, (^5) rent or profits derived 
from the land for the past three years, ((>) whether competent— 
to alienate the land by voluntary sale, (7) total amount claimed 
under separate heads, e.y., for land, structures, trees, crops, 
severance, loss of earnings, damages for removal, etc., (8) whe¬ 
ther the area given in the notice is accepted or not. 

Jn all ordinary circumstances a claimant can and should 
present his case fully before the Collector and* should be held 
bound throughout the proceedings by what may be termed Uis 
pleadings. It would not be open to him to make out a fresh 
case whether by way of supplementary claims to compensation 
or otherwise. A claimant put in a claim before the Collector 
for compensation made up of the value of land, trees and some 
walls, etc. A reference was made to the Collector in respect 
of the value thereof and before the Oburt, the claimant supple¬ 
mented it by adopting two new items, viz., construction of new 
walls and cost of erecting walls. It was held that the Court 
had no power of entertaining such rficwiy preferred claim. 
Secretary of State v. O. J!. Subramnni Ayijnr , 59 M. L. J. 30 : 
127 I.C. 298 : 1930 A.I.R. (M) 57<>. 

Claim to be specific :—A claim under sec. 9(2) of the Act 
must be a specific claim, that is, a claim which states spccific- 
ally the amount claimed. The mere filing of saledceds showing 
the price for which the adjoining properties were sold is not, 
therefore, a claim within the meaning of the said section. 
AVherc a claimant merely files such sale deeds without filing a 
claim, the Collector may accept them and appreciate the evi¬ 
dence which they afford and he cannot, merely because he did 
so, be held to have waived the necessity for filing a claim, 
Cltigurapati Subbanna v. District Labour Officer East Goda¬ 
vari, 53 Mad. 533 : 59 M.L.J. 33 : 127 I 0. 300 : 1930 A.I.R. 
(M) GLS. All that sec. 9 requires is that the person claiming 
an interest in the land under acquisition should (l) specify the 
interest he claims, (2) specify the amount he claims for such 
interest and (3) give particulars of his claim to compensation. 
It'does not go further than that, and docs not require him to 
specify the amount of compensation he claims in respect of 
each of the sub-heads referred to in sec. 23 of the Act. A 
failure therefore to specify the amount claimed in respect of 
any particular sub-head of sec. 23 is no bartothe judge revising 
the award of the L. A. Officer in respect of such sub-head, 
Secretary of State v. F. E. Diushaw , 1933 A.I.R. (S) 21. 
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Statement to be in writing and signed :—The statement of 
<jlaim filed before the Collector as required by section 9(2) and 
(.?) must be in writing and must be signed by the party making 
it but does not require#any verification because the expression 
“court” in the L. A. Act does not include a Collector nor is 
there any authority givefi to the Collector to administer an 
oath or to require a verification. The Deputy Collector acting 
jqnder the L. A. Act is not a judicial officer, lie cannot be 
properly regarded as a Revenue Court within the terms of 
section 476 of the Cotie of Criminal Procedure, his proceedings 
under the former Act are not regulated by the Code of Civil 
Procedure, nor is he right in requiring a petition put in before 
him to be verified in accordance with that Code. I)nrga link shit 
v. Queen Kniprcus, 27 Cal. 820. A reference to cl. (.2) of section 
9 £hows that the clause permits the Collector to require any 
oral statement to be made in writing and signed by the party 
or his agent. (Jijannulra v. Secrrtarij m nf Stair, 25 C. W. N. 71. 
Merely placing an uncertified copy of a saledeed before the 
Collector is not sufficient compliance with the provisions of 
section 9. (hind Bank v. Secrctan/ of State, 7 L. 416 : 94 l. 
G. 215 : (1926) A. I. R. (L)«101. 

Exaggeration or over-estimate of the value :—In proceed¬ 
ings under the L. A. Act what may be found to be an exaggera¬ 
tion or over-estimate ot*tho value of the land cannot properly 
constitute a false statement which would demand a prosecution 
for perjury, and th<? fact that some years before, the land was 
offered for a much lower price, is no sufficient ground for 
imputing such an offence. Ihirga ilakshit v. Queen Fnnpress , 
27 Cal. 820. 

Effect of omission to claim:-— See. 5 sub-sec. (2)of the Lands 
Clauses Act, 1815, provides that if the official arbitrator is 
satisfied that a claimant has failed to deliver to the acquiring 
authority a notice in writing of the amount claimed by him, 
giving sufficient particulars and in sufficient time to enable 
the acquiring authority to make a proper offer, the ques¬ 
tion as to costs is to be dealt with as if an unconditional offer 
had been made by the acquiring authority at the time, when, in 
the opinion of the official arbitrator, sufficient particulars should 
have been furnished, and the claimant had been awarded a sum 
not exceeding such offer. It is intended by section 9(2) of the 
L. A. Act that the owner of the property about to be 
acquired should appear and state his claim in the manner provi¬ 
ded by the clause so as to enable the acquisition officer to make 
a fair, reasonable and proper award based upon a proper 
enquiry after the proper means have been placed before him 
for holding such enquiry. Section 25(2) makes the refusal or- 
oinission to comply with the provisions of section 9(2?) without 
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sufficient cause an absolute bar to obtaining of a greater sutn 
than that awarded by the Collector. Secretary of State v. 
Bishan l)at , 33 All. 376: 8 A. L. J. 115: 9I. O. 403. ' The 
facts that there had been previous negotiations between the 
Government and the persons whoso lands Government wished 
to acquire and that the Government was aware of the price 
which the owner had asked for the. land would not afford a 
sufficient reason for the owner omitting to put in any claip'—* 
under section 9 of the L. A. Act I of 1891, nor relieve the 
owner from the consequences of such omission as set forth 
in section 25. Narain I kit v. The Superintendent, Dehra Dun, 

37 All. 69. If after notice duly issued under sec. 9(2?) no claim 
is made before the Collector and no cau.se shown for the 
omission to make a claim, the District Judge on a reference 
made to him cannot award any larger amount than that awarded 
by the Collector, Jiirhal v. The, Collector of Moradahad, 49 All. 
145: 98 I. C. 806. In L.«A. cases persons deliberately omitting 
to claim the property to be acquired are ordinarily estopped 
from afterwards asserting their rights before the civil court. 
Jlaji Umar Din v. Khairdin, 138 P. W; R. 1909. When the 
appellant omits to claim within tlffi meaning of section 9 the 
District Judge is justified in refusing to award anything more 
than the amount awarded by the Collector. Jtamprosad v. 
Collector of Aligarh, 40 1. C. 274. A claim for damages for 
severance cannot be entertained by the civil court unless it 
was originally made before the Collector. Umar J Jules h v. The 
Set retail/ of State, 16 I. C. 906. 

Effect of omission to claim in due time :—When a 
claimant appears before the Collector but not on the date fixed 
in the notice, it cannot be said that he is not entitled to file 
any claim before the Collector. The cases of Secretary of State 
v. Gobind JmI Dysak, 12 C. W. X. 263 and Secretary of State v. 

Hi slum Dat, 33 A. 376: 8 A. L. J. 115 : 9 I. C. 423, are dis¬ 
tinguished, for in those cases the objector never appeared or 
made any claim prior to the award. It cannot be said that the 
claimant omitted to make a claim pursuant to the notice under 
section 9 merely because he did not make it by the date original¬ 
ly fixed in the notice. Proceedings before the Collector were 
adjourned from time to time, and that the claim, if any, made 
before the award, was a claim pursuant to the notice under 
section 9 (2) of the Act, Secretary of State v. Sohanlal, 14 Ind. 
Cas. 883. Where the claimants did not put in their claims at 
the time required by the notice under section 9, but did so 
later the amount which the court can award is governed by see. 
25(7), 2 .C., the court is not precluded from awarding a larger 
sum than what the Collector has awarded. Land Acquisition 
Officer v. Fakir Mahomed , 143 I. C. 699 :1933 A. I. R. (8) 
124. 
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10. ( 1 ) The Collector may also require any such per- 
,, , . son to make or deliver to him, at a time 

enfom* the making of and place mentioned (such time not 
statements as to names h*j n <r earlier than fifteen days after 

! U l! 5h the •date of the requisition), a state¬ 

ment containing,"so far vs may he practicable, the name 
"Sf every other person possessing any interest in the land 
or any part thereof as co-proprietor, sub-proprietor, 
mortgagee, tenant or otherwise, and of the nature of such 
interest, and of the rents and profits (if any) received or 
receivable on aeoount thereof for three years next prece¬ 
ding the date (Tf the statement. 


(.!?) Every person required to make or deliver a state¬ 
ment under tins section or sect-inn 1) shall he deemed to 
he legally hound to do so within the meaning of sections 
175 and 170 of the Indian Penal Code. 


Notice under section 10 :—'Die issue of a notice under sec¬ 
tion 10 requiring any person to make a statement containing 
the name of ever)’ person possessing any interest in the land or 
any part thereof as co-proprietor, sub-proprietor, mortgagee, 
tenant or ntucrwisg is discretionary and not compulsory as a 
notice under section 9. 


Information regarding persons interested :—The L. A. Act 
contemplates two separate and distinct forms of procedure, one 
for fixing the amount of compensation described as being an 
award and the other for determining in case of dispute the 
relative rights of the persons. Though the word “owner” is 
not defined in the Act, an owner must be deemed to bo one of 
the persons interested in the land to be acquired [section 3(b)]. 
A proprietor, sub-proprietor, mortgagee, tenant or sub-tenant 
arc rill owners for the purposes of section 49. Krishna Das v. 
Collector of Pahna, l(i C. L. J. 105. “It is not always necessary 
or even desirable, to treat the whole land covered by declara¬ 
tion as a single case. The land may ordinarily be divided into 
separate portions or plots and separate proceedings maybe held 
as regards each plot, provided only that the basis of division .be 
land and land alone. It is not permissible to divide off the 
separate interests in a particular plot and treat each as a 
separate case. The general practice should be to split up the 
block or land covered by the declaration into a number of 
separate and distinct plots, each plot or group of plots represen¬ 
ting not a separate interest but a separate claim. There is a 
wide difference between a separate interest and a separate 
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claim. A may be interested in a piece of land as a zamindar, 
B as putnidar, C as an under-tenant, but the three interests of 
A, B , C make up only one claim. The point for enquiry is the 
whole value of the land, though that va^ue may be divisible 
among several persons.” Boards’ Instructions, , 52(1) ; Bengal 
l' j . A. Manual, li)1() p. 71. * 

Rents and profits for three preceding years :—The object 
of section 10(7) is to enable the Collector to have an estimate 
of the rents and profits ordinarily received or receivable from 
the property in question in order that he may bo able fairly to 
assess a compensation. It is not possible to assess that claim 
for compensation on the rents and profits for one year only. 
Three years is the period taken in Government. estimates, hence 
a statement for 3 years was considered as fair. Proceedings 
in Council. 

Non-compliance with the notice :—Every person required 
to make or deliver a statement, either under section 10 or sec¬ 
tion 9, shall be deemed to be legally bound to do so and is 
made criminally liable for default under sections 175 and 170 
of the Indian Penal Code. Jt will be noticed that notices 
under section 10 being only for informations regarding the 
lands to bo acquired as regards the several interests on the same 
and not for any claim, then* is no civil liability for non-com¬ 
pliance with the terms of the notice as in case of section 9. 
Vide sections 9 and 25 and notes thereunder. * 

Furnishing false information :—There is no provision that 
any person making a false statement before a Collector would 
be liable for giving false testimony. The only liability is for 
disobedience of orders. E.ra v. Secy, of State, 30 Cal. 30 : 7 C. 
W. N. 249. Any person required by the Collector to make a 
statement of the profits derived from the land and of the per¬ 
sons interested in it is liable to bn punished under the Penal 
Code, if he does not do so. A dishonestly false statement in a 
claim would be punishable under section 177 of the Indian 
Penal Code. This would obviously not apply when there 
is exaggeration or overstatement, though parties would do well 
to avoid these. Very little use is made of these penal sections 
and the Collector should not apply them except in a most excep¬ 
tional case. Peterson , page 11, Para 15. Durga Tins Hakshit 
v. Umestt Chandra Sen, 27 Cal. 9S5. 

Enquiry into Measurements, Value and Claims and 
Award by the Collector. 

11 . On the day so iixed, or on any other day to 
which the enquiry has been adjourned, the Collector shall 
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proceed to enquire into the objections (if any) which any 

person interested lias stated pursuant 
bv cXtor. and aWanl t0 11 Siven under section 9 . to 

^he measurements made under section 
8, and into the valwo of the land, at the date of the 
publication of the notification under section 4, sub-sec¬ 
tion (1), and into the respective interests of the persons 
claiming the compensation, and shall make an award 
.under his hand of— 


0‘) the true area of the land ; 

(//) die compensation which in his opinion should 
he allowed for the land ; and 


(iii) the apportionment #f the said compensation 
among all the persons known or believed 
to be interested in the land, of whom, or 
of whose claims, lie has information, 
whether or not they have respectively 
appeared before him. 

Amendment :—The words “at the date of the publication of 
the notification under section 4 (/)” have been inserted by sec¬ 
tion f> of the L. A. (Amendment) Act XXXVIII of 15)23 after 
the words “the value of the land.” The object of this amend¬ 
ment was (1) to restrict the scope of the enquiry to the deter¬ 
mination of the valuation r/l the date of the publication of the 
notification under section 4(7) of the Act. Section 23(7) at 
first provided that in determining the amount of compensation 
to be awarded for land acquired under the Act the Court shall 
take into consideration the market value of the land at the 
date of the publication of the declaration relating thereto 
under section (> which has now been altered by Act XXXVIII 
of 1923 to the date of the publication of notification under 
section 4, snb-section (/). Sales after tin'date of notification 
are discarded inasmuch as the value of land is more or less 
affected by circumstances which have arisen after that date. In 
the matter of (iorermnent of Jbmbuy v. Karim Tar Mahomed , 
33 13. 325. 


Proceedings before the Collector :— 

I. Enquiry :—On receipt of the statements of claim of per¬ 
sons interested the Collector shall enquire (a) into theobjections 
(if any) as to the measurements of the lands to be acquired, (/>) 
into the value of the land at the date of the publication of the 
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notification under section 4(/), and (c) into the respeetiveinterests 
of the persons claiming the compensation money. 

II. Award :—The offer by the promoters is known in Eng¬ 
land as the “Scaled offer” of the promoters# The award shall bo 
of {i) the true area of the land, {ii) of the compensation which, 
in his opinion, should be allowed for thc*land, ( iii ) of the appor¬ 
tionment of the said compensation among all the persons known 
or believed to be interested in the land of whom or of whose 
claims, he has information, whether or not they have respec¬ 
tively appeared before him. Jtt Ur Pcstoujee Jahangir, 37 
Horn. 7(i : 14 Bom. L. R. 507 : 15 I. C. 771. Under sec. 11 
of the L. A. Act it is the duty of the Collector to make an 
award in regard to three matters, ri\.,{i) thu area of the land 
included in the award ; ( ii) the total compensatiort to be allowed 
for the land and {iii) the apportionment of that compensation 
among all the persons interested in the land. Any one piece 
of land forming part of a whole in which more than one person 
has an interest for which he can claim compensation ought 
not to be made the subject of more than one award. Each 
award should contain within its four corners the fixing of the 
value of the land with which it deals, a*hd the apportionment of 
that value between the various persons interested in the land. 
But under proper circumstances, if there are two awards in 
respect of the same piece of land, they m:»y be read together and 
treated as one, Prag A a train v. Collector of Agra, 50 T. A. 155 : 
54 All. 280 : 30 C. \V. N. 570 : 55 ('. L. J. 318 : 34 Bom. L. R. 
885 : 1332 A. L. J. 74L : 130 1. C. 449 : 1932 A. 1. R. (P.O.) 102. 
In a land acquisition case the true test of determining the amount 
of compensation which ought to be awarded to the proprietors 
is to ascertain the market-value of the land. The land to be 
acquired is to be valued at the first instance including all 
interests and the amount so ascertained has then to bo appor¬ 
tioned amongst the parties interested according to their inter¬ 
ests. Collector of Dacca v. Ashraf AH, 50 ('. L. J. 558 : 143 T. 
C. 307 : 1933 A. I. R. (C) 312. In ascertaining the value of 
land under the L. A. Act, the first thing that has to be ascer¬ 
tained is the value of the land as a whole and in an ordinary 
case the value of the land would be determined without valuing 
interests which are difficult to define separately and without hav¬ 
ing to answer questionsas between landlord and tenant as to the 
exact extent of their respective rights. The method of finding 
out the different interests and valuing each separately and 
adding the values together is a highly improper method unless 
it is quite clear what the respective rights of the different 
parties are and unless the evidence affords instances of dealings 
in exactly the same rights as are in question. The question of 
rights of tenants against the landlords must be fought out 
between themselves and not between the tenants and the Secy. 
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of State ami the public purse should not be made to bear the 
burden of ascertaining what those, rights are and paying for 
those rights separately. Collector of -lalpniguri v. Jalpaigun 
Ten Cot/., f)S Cal. Id If) : ld5 I. C. 43 S : 1932 A. I. R. (C) 113. 

Enquiry by the Collector not judicial 'The L. A. Collector, 
as lias been seen, acts *,s the agent of Government for the pur¬ 
poses of acquisition and is in no sense of tin* term a judicial 
oflieer nor is the proceeding before him a judicial proceeding. 
Durtpulas link shit v. fjnent Km press, ‘27 Cal. 820. His enquiry 
and his valuations are departmental in their character and made 
for the purpose of enabling the Government to make a tender 
through him to the persons interested. Therefore, the fact 
that in such a proceeding the Collector did not sufficiently 
consider the evidence produced by the owner of the land and 
that he formed his opinion on materials which were not before 
*him as evidence, would not render the proceedings improper. If 
the owner doubted the correctness of the valuations his remedy 
lay in demanding a lefereneetoa civil court under section IS of 
the Act. Ah m v. Secretaryof Stale, 30 Cal. 3(i(Sf>):7 C.W.N.219. 

To the same effect is the view of the. Judicial Committee 
of the Privy Council in &\ra v. Secretary of State, 32 1. A. 93 : 
32 Cal. (>0f> : 9 C. W. N. 151: 1. C.L.,1. 227 in which Their Lord- 
ships held that with regard to the second enquiry directed by 
the Act as to the valig: of the land taken thereunder the duty of 
the Colie tor under the section relating thereto is to iix the sum 
which in his best judgment is the value. His proceedings arc 
administrative and not judicial and his award, though conclu¬ 
sive against the Government is subject to the land-owner’s 
right to have the matter referred to the Court. The mere fact 
that the Collector in making the award availed himself of infor¬ 
mation supplied to him without the knowledge of the owner 
and not disclosed at the enquiry before him would not in the 
absence of fraud or corruption vitiate the proceedings. The 
procedure for enquiry was contained in sections 11-13 of the 
old L. A. Act X of 1870. On a day fixed, the Collector, who 
after the declaration was by section 7 to take order for the 
acquisition of the land, was to proceed to enquire .summarily 
into the value of the land and to determine the amount of 
compensation which, in his opinion, should be allowed for it, 
and to tender such amount to the persons interested. 
Luchmesnar Singh v. Chairman , Dnrbhuugn AhtnidpuUty , 18 
Cal. 99. A proceeding under sec. 11 of the L. A. Act is not 
a judicial proceeding and as to valuation the Collector is not 
limited to the evidence taken before the opposite party or dis¬ 
closed at the enquiry. (Johnl Krishna Jinnerjea v. Scry, of 
State, 137 J. C. 1 Hi : 1932 A. I. R. (Pat.) 13d. 

Enquiry as to measurements :—The Select Committee in 
their report dated 2-2-1893 remarked: ‘To the draft sec- 
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tion 11 wc have added words requiring the Collector to enquire 
into the respective interests ot the persons claiming the com¬ 
pensation as well as into the area and value of the land to be 
acquired. As regards draft section 12, we are of opinion that 
a claimant of compensation should not, be precluded from 
taking exceptions to the measurements of the Collector, if he 
has good gi’ound for considering them incorrect ; and we think 
that the. Collector should give, intimation of his award to any 
of the persons interested who may not be present when the 
award is made.” 

Both the Collector and the Special Judge under Act I 
of ISO 1 have limited jurisdiction. They are bound by tin; 
oflicial declaration in the local gazette. The Collector 
cannot acquire or give possession of any land beyond the 
boundaries given in the declaration. If he does ho commits 
an act ol'trespass. lie has to lind out the pra ise quantity ot 
land notified' for acquisition within specified boundaries, value 
the same under the provisions of the Act and give possession 
accordingly. If the Local (Jovermnent committed a mistake 
by giving an erroneous boundary, the Collector cannot cure 
the, mistake. If the land acquired be for (Jovermnent purposes, 
and if the Government takes posscssioli of the land beyond the 
limits prescribed by the declaration or in excess of the area for 
which compensation is paid, it trespasses on private land and 
is liable under the law of the country ; «md so is a company if 
the acquisition is for its purpose. I In risk Chandra Xeogi 
v. Secretary of State, II C. W. A. 875. If a person who is 
interested in any land acquired under the L. A. Act has any 
objection to the measurements made by the Collector or to the 
amount of the compensation awarded by him, such person must 
obtain a reference to the Court under section 18 and cannot 
litigate the matter by a suit in the ordinary court. Rhandi 
Singlt v. Ramadhiu Roy , 10 C. \V. A’. 991 : 2 C. L. J. 20n. 

Enquiry as to valuation : -The Deputy Commissioner or 
the Collector specially authorised to make an award may make 
any enquiry through other agencies. But whenever he does so, 
he should by unequivocal words signify that he accepts the 
report of the agent appointed by him and his full signature 
should be appended to this declaration, Macdonald v. Secretary 
of Stale for India , 19 P. L. It. 19U9 :123 P. K. 1908 : 1 I. C. 914. 
AVliile the Tj. A. Act gives an acquiring onicer very wide dis¬ 
cretion as to the scope of tin; enquiry and as to the materials 
which lie may take into consideration it requires him to make 
ail award as to the matters mentioned in section 11 and to 
have regard to the provisions of sections 23 and 24 in deter¬ 
mining the amount of compensation as laid down in section 15. 
Padamsi Xarain v. Collector of Thaua, 23 Bom. L. It. 779 : 
04 I. C. 103. Although the appointment of a Collector under 
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the L. A. Act rests wholly with the Local Government yet 
when once they have appointed that officer, ho imi9t bo allowed 
to prosecute his enquiry under the Act up to the end without 
interference from the Government in their executive capacity, 
Jbssubhai Bejanji y. Special Officer , Sal set te, 31) Bom. 599 : 
11 Bom. L. 11. 592. 

Agreement as to •valuation :—Although proceedings have 
been taken for the compulsory acquisition of land under the 
„ L. A. Act 1891 the owner and the acquiring party remain com¬ 
petent to enter into an agreement as to the price, and an agree¬ 
ment so made is capable of being enforced in the ordinary way. 
An agreement between the parties as to the price does not 
interfere with the jurisdiction of the Collector under the Act, 
The Fort Press (jo. Ltf. v. Municipal Corporation , City of Pom- 
buy , 46 B. 767* In order to constitute a binding agreement the 
jutention of the parties must be distinct and common to both; 
an agreement does not admit of difference. Where there was 
agreement as to the amount of compensation to be given for 
the land acquired between the claimant and the acquiring body 
for whom the land was acquired, the. L. A. Collector would not 
be bound to award the sum agreed upon. Be joy Kauta Lahiri 
Choirdhnry v. Secretary f>/' State, 58 C. L. J. 38. 

Mode of valuation by the Collector :—Section 15 of the 
Land Acquisition Act I of 189-1 provides that in determining 
the amount of compensation, the Collector shall be guided by 
the provisions contained in sections 23 and 24. 

Enquiry as to*apportionment :—Section 11 of the L. A. Act 
I of 1894 provides that the Collector lias to enquire (1) into the 
objections to measurements of the, lands to be acquired, (2) into 
the value of the land, (3) also into the respective,interests of the 
persons claiming the compensation, and in his award he has to 
apportion the compensation among all the persons known or 
believed to be interested in the land. Under section 16 of the 
L. A. Act T of 1894 the land when acquired vests in the Govern¬ 
ment free from all encumbrances. But the land cannot vest ill 
the Government free from encumbrances until all the interests 
subsisting on the land have been ascertained and paid for accor¬ 
ding to the provisions of the L. A. Act. On acquisition all pri¬ 
vate rights cease as has been observed in Collector of 24 Parya- 
vas v. Xobin Chinnier, 3 W. Ii. 27. All rights before existing 
whether of passage or of any other kind absolutely cease upon 
the acquisition of land. Municipal Commissioners of the Oily 
of Bombay v. Damodar Brothers , 45 Bom. 725. It lias also Leon 
seen in the definition of the word “land” (vide notes under s. 3) 
that the legislature intended to lump together in one single 
expression r/'r., “land” several things or particulars, such*as the 
soil, the buildings on it, any charges on it and other interests 
in it which all have a separate existence and are capable of 
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being dealt with either in a mass or separately as the exigencies 
of each case, arising under the Act, may require. In the matter 
of Nasihan, 8 C. 534 ; Government of Bombay v. Esnfali Sale - 
bhoy , 34 B. 618 : 12 Bom. I,. R. 34 : 5 I. C. 621. In Bombay 
Improvement Trust v. Jalb hoy t 33 B. 483 (495) Batchelor,' J„ 
has rightly observed : “Reading the A%t as a whole, I can 
come to no other conclusion than that it contemplates the award 
of compensation in this way, first yoli ascertain the market 
value of the land on the footing that ;>ll separate interests com¬ 
bine to sell ; and then you apportion or distribute that sum 
among the various persons interested.” 

The antithesis between “laud” and “interest in land” is well 
marked in section 31(.V) of the Act. The distinction is preserved 
throughout the Act where “land” is always used to denote the 
physical object, which, is after all, the thing, that has to be 
acquired. Provision is made for compensation to all persons 
interested, but claims on this head are to be adjusted in the* 
apportionment prescribed junder sections 29 and 30. Under 
section 3(b) the expression “person interested” includes all 
persons claiming compensation to be made on account of acqui¬ 
sition of land under the Act. If is quite possible that a person 
may be interested in the compensation 4uoney without having an 
interest in land in the legal sense of the term. The Act does 
not indicate how the Collector is to effect the apportionment 
and sections 20 and 28 which deal with tjio proceedings of the 
Court, when a reference has been made under section 18, arc 
also silent on the question. It is not correct that the market- 
value of each interest is to be ascertained. The various rights 
of female members of a Hindu undivided family in the joint 
family property have no market value though such members 
would be interested in the compensation money. What the 
Collector and the Court have to do is to apportion the sum 
awarded amongst the persons interested in so far as possible in 
proportion to the value of their interests and it is impossible 
to lay down any general rule which can be followed. In the 
matter of Pestonji Jehangir y 37 B. 76 ; 7 Ihagirath Moodee v. 
Raja Johur Jnmtnah Khan , 18 W. II. 91. Where land which is 
taken under the L. A. Act belongs to two or more persons the 
nature of whose interests therein differs, the compensation 
allotted therefor must be apportioned according to the value of 
the interests of each person having rights therein so far as such 
value can be ascertained. Ilirdey Kara in v. Mrs. M. J. Poicell , 
35 All. 9 : 13 I. C. 420. Under section 9 of the U. A. Act an 
enquiry by the Collector into the respective interests of the 
various persons interested in the land must be made before 
giving the final award and any such adjudication made after the 
award' is without jurisdiction, Bayo v. Uoshan Beg , 92 I. C. 

434 : 1926 A. I. R. (Lah.) 321. 
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Apportionment by consent :—When tlu; tenants have come 
to a settlement with the landlords accepting definite amounts 
of the compensation moneys, the tenants have no further 
interest and tin* landlord is entitled to receive the enhanced 
compensation money. Secretary of State v. Sarcsh Chandra 
JJo.se. 14 <J. L. J. 1 :*(i92l») A. 1 .'ll. (C) 1000. 


Principle of apportionment -Sre Safes under sections 
and do, post. e 


‘Jit 


What is award Where land is acquired compulsorily 
under the provisions of the L. A. Act, compensation must be 
awarded in respect thereof, it being beyond the competence of 
the Collector or the Special .lodge to hold that there is no 
interest in the lend to bo acquired for which, the compensation 
is payable. I !> jd(! Jin war Andihj v. Sreretart/ of State, Jo C. L. 
,J, L7G : 29 1. (’. tSMh The ‘‘award” as constituted by the L. A. 
lAct is nothing but an award which states the area of the land, 
the compensation to be allowed and the apportionment among 
persons whose interests are not in dispute. A dispute between 
interested people as to the extent of the interest forms no part 
of the award, Jiuntarhandra liao v. Hamaehandm Jiao , 26 (J. 
W. Till (P. C.) : 35 J\ L. .1. oil). An award made by the 
acquiring officer is strictly speaking not an award at all, but an 
Oiler. It is based on equiry and inspection. As.At. Dereloptncnl 
Officer , J lombioj v. Tiujalndli Altibhoi/ J bit on', 135 Horn. L. K. 
7(13 : 1931’ A. 1. R. (13.) Util. I3y section 11 the award is to 
state the true area of the land, the; compensation which should 
be allowed lor the land and the apportionment of tin; same. 
llalo.ru m Jihnuuntar Jioi) v. Shorn Sunder Sumatra, 23 Cal. 
526. The actual payment of the compensation awarded is no 
part of the Collector's award and is not necessary to the com¬ 
pletion of it ; the award is complete as soon as the Collector 
apportions the amount of compensation between the parties 
concerned. Mi ran Jinlcsh v. Fero'.e J)in, 232 P. L. U. 1912 : 17 
I. (A 395. S. LI does not require the L. A. Olliccr to make his 
award under the six sub-clauses of sub-sec. (7) of sec. 23. It is 
sufficient for him to state what he considers to be fair compen¬ 
sation to be allowed for the whole of the land under acquisition 
and how it should be apportioned. Seri/, of State v. F. F. 
Diushaw, 1933 A. I. K. (S) 21. 


Award, when invalid :—An award must be under the hand of 
the Deputy Commissioner or the Collector specially authorised 
to make an award. An award, which instead of being in the 
hand of that officer, bears only his initial does not conform to 
the provisions of section 11 of the Act and is therefore no 
award at all. Until an award is announced or communicated 
to the parties concerned, it cannot be said to be legally' made. 
In the absence of a valid award the civil court has no jurisdic- 
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tion to take any proceeding on reference made to it. Macdonald 
v. Secretary of State , 19 P. L. R. 1909 : 129 P. R. 1908 : 4 I. 
C. 914 ; In Hr. Sitkrhand, (iurnmkhroy , 11 Bom. L. R. 1170 : 4 
T. O. 278. A Deputy Collector who was appointed an acquir¬ 
ing officer under the L. A. Act valued cerinin lands compulsori¬ 
ly acquired by Government and submitted a proposed award 
for approval to the consulting surveyor 1 ^) Government through 
the Collector. It was, however, returned by him with the objec¬ 
tion that the valuation was excessive. The Deputy Collector 
who had meanwhile been transferred to another part and suc¬ 
ceeded in his ollice by an assistant Collector, adhered to his 
original valuation but remarked that as his proposed award had 
not been tiled in the Collector’s office and had not been declared 
to the parties interested it could, if necessary,, be reconsidered 
by the Assistant Collector who had succeeded him? The Assistant 
Collector reconsidered the award, agreed to the lower valuation 
suggested by the consulting surveyor, had it approved by the 
Collector, and made it (inabaml declared it to the parties. The 
claimants contended that the award made by the Deputy Collec¬ 
tor in the first instance was the only valid award and that the 
second award made by the Assistant Collector was not valid. It 
was held, on the special facts of the casft* that the Deputy Collec¬ 
tor had not made the award within the meaning of section 11 of 
thclj. A. Act. The mere signing of a document by an acquiring 
officer expressing his opinion as to the aiaiount of compensation 
to be offered to persons whose land is being acquired does not 
amount to the making of an award within the meaning of sec¬ 
tion 11 of the L. A. Act and has no binding effect, where the 
officer does not intend the document to be final. Some further 
formality is required in general principle before it becomes 
binding on Government and the formalities are prescribed by 
section 12. It must he filed and so become a part of the office 
record, and then it shall be final and conclusive evidence 
between the Government and the parties interested. Padmnsi 
Sa rain v. Collector of Tltana, 46 Bom. 366 : 28 Bom. L. R. 779 ; 
64 I. C. 103 ; Kooverhai Sorahji Manekji v. Assistant Collector, 
Surat . 22 Bom. L. R. 1136. 

Awards piecemeal :—By a notification of the 16th February 
19:5, the Government declared that a portion of the premises 
147 Russa Road amounting to 1 bigha, 16 kottas, 3 cliattaks 
was required for public purposes. As the result of an appeal 
(Trustees for the Improvement of Calcutta v. Chandra Kan to 
G/iose, 44 Cal. 219:24 G. L. J. 216) notice was issued on the 
30th March for the acquisition of 14 koltahs, 10 chattaks 27 sq. 
ft. in lieu of 1 bigha 16 kottas 3 chattaks as set out in the ori¬ 
ginal 'declaration. Out of the 14 lcottahs 10 chattaks and 27 
sq. ft., 8 kottahs 4 chattaks and 31 sq. ft. was acquired and 
award was made on the 29tli May. The Collector again, on the 

0 
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7th Nov. 1017 (after the Privy Council decision in the case of 
Trustees for the Improvement of Calcutta v. Chandra Kanio 
(those, 47 Cal. 500 : 32 C. L. J. 0.1) gave notice that he would 
acquire the balance of the land mentioned in the declaration of 
10th February 1915. f To this objection was taken, the argument 
being that the L. A. .^ct contemplates one declaration, one 
notice, one proceeding and one award, and as there already was 
one proceeding and award in respect of the 8 cottahs odd it was 
contended that the power to take action under the Act was 
exhausted and the subsequent acquisition was without jurisdic¬ 
tion. The Court held : “We must distinguish between two 
cases of what have been called piecemeal acquisition. A decla¬ 
ration may be issued for a quantity of land consisting of several 
holdings belonging to different owners. It is thus often nece¬ 
ssary to make separate awards for different portions of the land 
Covered by a single declaration (See Executive Instructions , 
(torcrnnient of Jicngal, (Hi. V. 554). There is no objection to 
separate proceedings being taken in fespeet of separate holdings. 
It is, however, a dliferent mutter, where, as here, there is one 
holding. In such a case it does not seem reasonable to hold 
that there can be a piectyneal acquisition. The Act refers only 
to one notice, one proceeding and one award to be given, taken 
and made regarding one holding and one ownership.” II. C. 
Sen v. Trustees for the Improvement of Calcutta , 48 Cal. 893 : 
33 C. L. J. 509 : 04 P. C. 577. J»ut if the Collector was pre¬ 

vented from following that course by the decision of a Court 
of competent civil jurisdiction or by an order of injunction and 
proceedings were held up regarding portions of land declared 
for acquisition and proceedings had gone, on as regards the rest 
it could not have been contended that the further proceedings 
were barred if and when the injunction was removed. 


Collector’s power to review his award :—A Collector 
acting under the L. A. Act is not competent to review his order 
awarding compensation as sec. 53 of the Act which provides 
for the application of the Civil Procedure Code does not apply 
to proceedings before the Collector but only to proceedings 
before the Court. Kashi Parshad v. Sotificd Area, Mahoha, 54 
All. 282 : 143 I. C. Ill : 1932 A. I. R. (All.) 598. 

Collector’s award is not an adjudication Proceedings un¬ 
der the L.A. Act 1894 resulting in an award are,as has been obs¬ 
erved, administrative and not judicial and the award in which the 
enquiry results is merely a decision binding ouly on the Collector 
as to what sum shall be tendered to the owner of the lands, and 
if a judicial ascertainment of the value is desired by the owner, 
he can obtain it by requiring the matter to be referred by the 
Collector to the Court under section 18 of the Act, Secretary of 
State v. Quumar All, 16 A.L. J. 669 : 51 l.C. 501. As between 
the claimants inter se an award by Collector under section 11 of 
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the L. A. Act docs not amount to an adjudication of any ques¬ 
tion regarding the apportionment of compensation adjudged 
under the L. A. Act. Any such question can be determined 
only by the civil court. Where an award has been made by 
the Collector but has not been followed fcy a reference to the 
civil court under section 18 of the L. A. Act, there has been 
no adjudication of the rights of the claimants inter sc, and a 
claimant who appeared before the Collector when the award was 
made but yet did not apply for a reference under section 18 of 
the L. A. Act can maintain against any person who may have 
received the whole or any part of the compensation awarded, a 
civil suit to establish his own claims to such compensation under 
the last proviso of sub-section (2) of section 31 of the 1 1 . A. Act. 
Raja KUrnonee. Singh v. Ram Randhoo Hoy, 7 Cal. 388 ; 
Srccmnlty Punnabali. Dai, v. Jlaja PadmananTla Singh , 7 C. 
W. X. 538. 

The award j)cr se is no evidence of the market value :—It 

has been held in hi /he matter of Karim Tar Mahomed, 33 Bom. 
325, that the award by itself is not evidence of the market value 
without considering ali the evidence on which the award was 
founded. • 

Award binding on Government only : -The Collec¬ 
tor’s award under the L. A. Act is only a tender binding on 
the acquiring party and the claimants rfre not bound to accept 
it. Gangadas Mulji v. Tlajer Ali Mohammad, 18 Bom. L. R. 
820 : 30 I. C. 133. It has been seen that throughout the 
proceedings, the Collector acts as the agent of the Govern¬ 
ment for tlu* purpose of acquisition clothed with certain 
powers to require the attendance of persons to make state¬ 
ments relevant to the matter inquired into, lie is in no 
sense of the term a judicial olliccr nor is the proceeding 
before him a judicial proceeding, R\ra v. Secretary of State , 
30 Cal. 30 : 7 C.W.N. 219, and Their Lordships of the Judi¬ 
cial Committee in Ih.ra v. Secretary of Slate, 32 Cal. 605 
(P. C.) : 9 C. W. N. 454 : l C. L. J. 227 : 7 Bom. L. R. 422 
observed that with regard to the second enquiry directed by 
the Act as to the value of the land taken thereunder the duty 
of the Collector under the section relating thereto is to fix 
the sum which in his best judgment is the value. His pro¬ 
ceedings are administrative and not judicial and his awatd 
though conclusive against the Government is subject to the 
landowner’s right to have the matter referred to the Court. 
In Padamsi Kura,in v. Collector of Thana, 23 Bom. L. R. 
779 : 64 I. C. 103, Maelcod C. J., observed : “the mere 
signing of a document by an acquiring officer expressing an 
opinion as to the amount of compensation to be offered to 
persons whose land is being acquired docs not amount to the 
making of an award within the meaning of section 11 of the 
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L. A. Act, and lias-no binding effect, where the otlicer himself 
does not intend the document to be final. Some further for¬ 
mality is required in general principle before it becomes 
binding on Government and the formalities are prescribed' 
by section 12.” When the Collector appointed under the h.A. 
Act 1 of 1894 once makes the enquiry prescribed by the Act 
and reaches his own conclusions as to the amount of compen¬ 
sation to be awarded to*tho. claimant, it is not competent 
to the Government to set aside the conclusion and to direct 
the Collector to substitute a smaller amount than that which, as 


a result of his enquiry, he has determined to offer. Dcssabhni 
Bejanji v. The Special Officer, Safsrttc , 30 Bom. 59!) : 14 

Bom. \j. R. .192. Proceedings under the L. A. Act resulting 
in an award ^ire administrative and not judicial and the 
award in which the enquiry results is merely a decision 
’bindiny onhj on the ('ollcctur as to what sum shall be ten¬ 
dered to the owner of the land, and if a judicial ascertain¬ 
ment of the 1 value is desired by the"owncr he can obtain it by 
requiring the mattter to be referred by the Collector to the 
Court under section IS of the L. A. Act, Secretin y of State 
v. (Jaamar Ati, 10 A. j,. J. 009: f>l 1. C. 101. 


Objections to the award :—It should be noted, however, 
that objections as to the measurement, valuation or damages 
should be taken befoiy the Collector as a claim or objection 
will not be entertained by a civil court unless it was. 
originally made before the Collector. I'mar Jktlsh v. Se¬ 
cretary of State , 10 1. (J. 90(i. In a proceeding under the. 
L. A. Act a party who lias raided no objection to the appor¬ 
tionment of the compensation made by the Collector must 
be taken to have accepted the award in that respect. Aim 
Baker v. Peary Mohan Makerjcc ,\>4 Cal. 451. The ordinary 
rule in a proceeding under the L. A. Act is that the party 
who has raised no objection to the apportionment of the 
compensation made by the Collector must be taken to have 
accepted the award in that respect, and such person, upon 
a reference made by some other party who considers him¬ 
self aggrieved by the award of the Collector, is not entitled 
to have it varied for his own benefit. In other words, the 
civil court is restricted to the examination of the question 
which has been referred by the Collector for decision and 
the scope of the enquiry cannot be enlarged at the instance 
of parlies who have not obtained any order of reference. 
But the rule is inapplicable to a case where the scope and 
object of reference obtained by the aggrieved party was not 
to settle the question of apportionment as between himself 
and the other party who had raised no objection but iVierely 
to obtain a final benefit for both. Jiejoy (.'hand Mahatap v. 
R. K. Majumdar, 13 C. L. -I. 159. 
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Remedy of persons dissatisfied with the Collector's 
award :—In Jogesh Chandra Roy v. Secretary of State, 29 
<3. L. J. 53 the claimant being dissatisfied with the Collector’s 
award instead of applying to the Collector to make reference 
under the provisions of section 18 of tin? L. A. Act, institu¬ 
ted a suit for damages against the Secretary of State for 
India in Council for the value of the land which had been 
acquired by the Government. The Court held “that a suit 
of this sort docs not lie. The plaintiff had ample remedy by 
applying to the Collector to make a reference under section 
18 of the L. A. Act, and to have his rights adjudicated on 
by a civil court.” Then it was contended that the autho¬ 
rities established that the plaintiff has a right of suit in a 
case like this and in deciding this question •Fletcher J., held 
that “they do nothing of this sort. The authorities when 
properly read are clearly against the plaintiff's contention* 
The two cases which are chiefly relied on, ri\., the. cases 
of Manlhararadi \'rnkaya* v. Secretary of State, 21 Mad. 535 
and Rmncsirar Singh v. Secretary of State, 34 Cal. 470 : 
11 C. W. N. 35G : 5 C. L. .1. 669 are clearly against the 

plaintiff’s contention.. All that those cases establish is this 
that where the Collector won't take up the matter and won’t 
make an award, then in order that the plaintiff may not be 
deprived of his remedy, he may maintain a suit in the ordi¬ 
nary court for compensation which the Collector declines 
to assess. These do not apply to the case where the Collector 
had made an award and when? the plaintiff has got a right of 
■calling upon the Collector to refer the matter to the civil 
court under the provisions of section 18 of the L. A. Act.” 

Iu Pnnnabati Dai v. Raja Padmanand Singh, 7 C. W. N. 
538, it was held that where an award has been made by 
the Collector but has not been followed by a reference to 
the civil court under section IS of the L. A. Act, there 
has been no adjudication of the right of claimants inter se 
and a claimant who appeared before the. Collector when the 
award was made, but yet did not apply for a reference under 
section 18 of the Act, can maintain against any person who 
may have received a whole or part of the compensation 
awarded, a civil suit to establish his own claims to such com¬ 
pensation. This view' has been expressly dissented from in 
Strifes!/. Chandra Sarhar v. Dejoy Chandra Mahatap, 26 O.W.N, 
506*: 63 I. C. 711, in which some lands were acquired and the 
‘Collector after serving notice under the L. A. Act upon the 
zemindar and the putnidar apportioned the compensation 
money half and half between them. Neither party applied 
for a reference under section 18 and the putnidar withdrew 
the amount awarded to him. The zemindar thereupon brought 
a suit for recovery of the amount withdrawn by the putni- 
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dar on the ground. that under the putni kabulint the putni- 
dar was not entitled to any compensation money. It waa 
held that the zemindar having been served with a notice 
under section 9 of the Act was bound to apply for a refe¬ 
rence under section* IS when he was dissatisfied with the 
award, and he cannot maintain a suit in the ordinary court 
to re-open the questioif. The Act creates a special jurisdic¬ 
tion and provides a special remedy. And ordinarily when 
jurisdiction has been conferred upon a special court for 
the investigation of matters which may possibly be in con¬ 
troversy, such jurisdiction is exclusive and the ordinary juris¬ 
diction of the civil court is ousted, IJhandi Singh v. Hanmdhin 
Hoy. 10 C.W.N. 991 : 2 C. L. J. 20n ; Star ns v. Jcacoke , 
(1818) 11 Q. B. .731 ; West v . I to teaman, (1880) 14 Ch. 1). 
Ill ; Hama Chandra v. Secretary of Stale, 12 Mad. 105. 

Under the third proviso to section 31(2) a person who was 
a party to the apportionment proceeding cannot reopen the 
question by a regular suit, S/tosh/• Mnhhi Dcbya v. KeshaU 
Lai Mukerjee, 27 C.W.N. 809. 

Jurisdiction of the Civil Court to review the Collector’® 
award :—In British Indict Strata Xarigation ( ompatty v. Sec¬ 
retary of State for India, 38 Cal. 230: 15 C. W.N. 87: 12 C.L.J. 
505:8 I.C. 107 it was argued that the land acquisition judge has 
jurisdiction to review the award of the Collector, to set it aside 
as illegal and made ift contravention of the provisions of the 
law, and to direct him to recast, modify and reduce it. The 
Court hold : “there is no room for controversy that the court of 
the land acquisition judge is a court of special jurisdiction, the 
powers and duties of which are defined by the statute and that 
there is no foundation for the contention that a court of this 
description can be legitimately invited to exercise inherent 
powers so as to assume jurisdiction over matters not intended 
by the legislature to be comprehended.” 

Jurisdiction of the High Court to revise the Collector’s 
award :—It has already been seen that the Collector when he 
holds an enquiry and makes an award under section 1L of 
Act I of 1891 is not a court and is undoubtedly not a court 
subject to the appellate jurisdiction of the High Court. In 
Ezra v. Secretary of State, 32 Cal. 005 (P. C.) : 9 C. W. N. 451 : 
1 C. L. J. 227, Their Lordships of the Judicial Committee 
observed that when the sections relating to the Collector’s 
award are read together it is found that the proceedings result¬ 
ing in an award are administrative and not judicial ; that the 
award in which the enquiry results is merely a decision bind¬ 
ing upon the Collector as to what sums shall be tendered 
to the owners of the lands, and that if a judicial ascertainment 
is desired by the owner he can obtain it by requiring the matter 
to be referred by the Collector to the Court. It is reasonably 
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clear from an examination of the provisions relating to an 
enquiry and award by the Collector that he is not a court 
within the meaning of section 115 of the C. i\ C. (1908), much 
less is he a court subject to the appellate jurisdiction of'the 
High Court within the meaning of section«15 of the High Courts 
Act of 1861. To attract the operation of section 15 of the 
High Courts Act of 1801, it must b<? established in the first 
place, that the order assailed has been, made by a court, subject 
to the appellate jurisdiction of the High Court. Jiritish India 
Steam Xacigation Company v. Secretary of State for India, 
38 Cal. 230 : 15 C. W. N. 87 : 12 C. L. J. 505 : 8 I. C. 107. 

12 . (1) Such award shall be filed in the Collector’s 

office and shall, except* ns hereinafter 
tor when toVc fiiS. provided, be final and conclusive evi¬ 
dence, as between the Collector and the 
persons interested, whether they have respectively 
appeared before the Collector or not, of the true area 
and value of the land, and the apportionment of the 
compensation among the persons interested. 

(2) The Collector shall give immediate notice of 
his award to such of the persons interested as are not 
present personally or by their representatives when 
the award is made. 

Award when final :—An award made by a Collector in the 
land acquisition proceedings becomes final and binding ordy 
when it is filed under section 12 of the L. A. Act, the mere 
signing of the award by the Collector docs not make it 
conclusive. Before filing an award it is open to the Collector 
to destroy one which he has already signed and to substitute 
another in its place. Koorrrbai Sorahji v. Assistant Collector , 
Surat, 22 Bom. Li. K. 1 loti : 59 I. C. 429. 'The mere sign¬ 
ing of a document by an acquiring officer expressing his 
opinion as to the amount of compensation to be offered to 
persons whose land is being acquired, does not amount to 
the making of an award within the meaning of section II 
of the L. A. Act, arid lias no binding effect where the officer 
himself does not intend the document to be final. Some 
further formality is required on general principle before it 
becomes binding on Government and the formality is pres¬ 
cribed by section 12. It mast be filed and so becomes a part 
of the office records and then it shall be final and conclusive 
evidence between the Government and the parties interested, 
Padamsi Xarain v. Collector of Thann, 46 Bom. 366 : 23 Bom. 
L. K. 779 : 64 I. C. 193. The actual payment of the com- 
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pensation awarded is no part of the Collector’s award and 
is not necessary to the completion of it ; the award is com¬ 
plete as soon as the Collector apportions tho amount of 
compensation between the parties concerned. Mi ran liaksh 
v. Feroxe Din, 232 F. L. 11. 1012 : 17 I. C. 395. 

Notice of the awaAl :—Until an award is announced or 
communicated to the parties concerned it cannot be said to 
* be legally made. In the absence of a valid award a civil 
court has no jurisdiction to take any proceeding on a refe¬ 
rence made to it. Macdonald v. Secretary of Slate, 19 1\ U. R. 
1909 : 123 R R. 1908 : 4 J. C. 911. Service of a notice under 
section 12(2) must be made, whenever practicable on the 
person named it* the, notice and when such person cannot 
be found, the fiotiee must be served in the manner prescribed 
by section 45(2) of the Act. An award was passed under 
section 12(1) of the L. A. Act. Notice required by section 
12(2) of the Act was served on tho manager of an estate for 
which a receiver had been appointed and there was nothing 
to show that the receiver had authorised the manager to 
accept such notice on his behalf. It was held, that the 
service was not valid. * Whether the provisions of tho Civil 
Procedure Code relating to the service of summonses apply 
to the service of notices under the L. A. Act by virtue of 
section 53 was qmcried. Paprnnnia lino dura v. Revenue 
Divisional Officer, (iuntur, 42 I. C. 235. An award written 
or signed by the Collector without being made in the presence 
of or communicated to the applicant is qua the applicant 
no award at all and the period of limitation for tiling an 
objection to the award can only be computed from the date 
when the award is made within the, applicant’s knowledge. 
Uaridas Pal v. The Municipal Board, Lucknow, 16 (). C. 371. 


Immediate notice of the award :—After directing in sub¬ 
section (2) that the Collector’s award, when made, shall be Hied 


in his office, s-ection 12, sub-section (2) of the Act prescribes that 
“the Collector shall give immediate notice of his award to such of 
the persons interested as arc not present personally or by their 
representatives when the award is made.” The next section 


which is material is section 18 of the Act. It gives the party 
interested, who has not accepted the award, a right to require 


the Collector to make a reference to the Court, but it provides 
that the right must be exercised by the party within the period 
prescribed therein, “within six weeks of the receipt of 
notice from the Collector under section 12(2) or within six 


months from the date of the Collector’s award whichever period 
shall first expire.’’ The word notice in cl. (b) of the proviso to 
section 18 of the L. A. Act means notice whether immediate 


or not. The language of cl. (b) of the proviso to section 18 
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modifies or controls the language of sub-section (2) of section 
12, or, what is more appropriate to say, which makes clear the 
intention of the legislature that a late notice may be given by 
the Collector as well as an immediate notice. Why, then, it 
may be asked, have the legislature impos&l upon the Collector 
the duty of giving immediate notice by sub-section (2) of section 
12 of the Act ? The answer to that is afforded by the purpose 
and the policy of the L. A. Act. If cm the part of the Collector 
there has been failure to give immediate notice of his award, 
and if the party interested in the award has suffered prejudice 
thereby, no doubt, that party would be entitled to insist that 
the notice should have been “immediate.” But what prejudice 
can a claimant suffer from the mere fact that the Collector has 

given him no immediate noticeV.in any case the proceedings 

shall be final after six months from the date of Che award. This 
evidently contemplates that a party interested should not sit 
quiet waiting for the Collector’s notice or plead want of it, but 
should in any case himself be vigilant. The longer period of 
six months from the date of the award is given him as an alter¬ 
native where the Collector lias not been himself prompt. The 
lateness of the notice cannot, therefore, affect the question of 
limitation and no prejudice can possifily arise to the claimant 
in respect thereof. If this consideration is borne in mind, it 
becomes plain that sub-section (2) of section 12 provides that 
the Collector “shall give immediate notice” solely in the interests 
of the public with a view to ensure that the compulsory acqui¬ 
sition shall be in all respects facilitated and completed without 
delay. When that sub-section directs that the Collector shall 
give “immediate notice” it docs not confer a right upon the 
person to such notice so as to entitle him to say that a late 
notice is bad, but it imposes a duty upon the Collector, in the 
interests of the public, to ensure prompt, vigorous action on 
his part for the speedy acquisition of the property and a speedy 
determination of all disputes, In tht matter of (iocrrnment and 
Nana Kothare, 30 Bom. 273 : 7 Bom. Tj. B. 05)7. 

13. The Collector may, for any cause he thinks 
Adjournment of mi- fit, from time to time adjourn the 

<1U11 '- V * enquiry to a day to he fixed by him. 

14. For the purpose of enquiries under this Act 
the Collector shall have power to sum¬ 
mon and enforce the attendance of 
witnesses, including the parties in¬ 
terested or any of them, and to compel 

the production of documents by the same means and (so far 
as may be) in the same manner, as is provided in the 
case of a Civil Court under the Code of Civil Procedure. 


Power to summon 
ami rnforee attend¬ 
ance of witnesses ami 
production of docu¬ 
ments. 
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Claim valid though late :—If a person fails to make a claim 
for compensation on the day fixed by the notice issued under 
section 9 of the L. A. Act, the L. A. ollicer, can, if he chooses, 
adjourn the hearing and allow him to make a claim Ai a sub¬ 
sequent date, Chigurttpati Subbanna v. l)ist. Labour Officer 
Last (iodarari, 53 Mad. 533 : 59 M. L. J. 33 : 127 I. C. 300: 
1930 A. I. R. (M) «1K. "In Scry, oj State v. Sohanlal , 44 T. C. 
883 it was held that it, couid not be said that the claimant 
.. omitted to make a claim pursuant to the notice under sec. 9 
merely because he did not make it by the date originally fixed 
in the notice. In that cast 1 the proceedings before the Collector 
were adjourned from time to time, and that the claim, if any, 
made before the award was a claim pursuant to the notice 
under sec. 9(2). , In a case under the L. A. Act the owner’s 
claim was not lHed until after the time prescribed therefor, but 
i\p objection was taken on that score before the Collector. It 
was held that it was too late to raise the objection when the 
case had come in reference before the Hist. Judge. Lachmau 
Prasad v. Secy, of State , 43 All. (>52. 


Powers of the Collector in enquiries under the Act: —Sec¬ 
tions 13 and 14 empower the Collector to adjourn the enquiry 
from time to time and to compel the attendance of witnesses 
and the production of documents in the same manner as is 
provided in the case of a civil court under the Code of Civil 
Procedure to enable him not only to arrive at a fair valuation 
of the lands to be acquired but also in apportioning the com¬ 
pensation money amongst the persons interested. These pro¬ 
visions were found necessary in view of the fact that the L. A. 
Collector, as has been seen, acts as the agent of Government for 
the purposes of acquisition and is in no sense of the term a 
judicial officer nor is the proceeding before him a judicial 
proceeding. Dunjadas Palish it v. fifteen Empress, 27 Cal. <S20. 
IJis enquiry and his valuations are departmental in their 
character and made for the purpose of enabling the Government 
to make a tender through him to tin* persons interested. Vide 
notes under section. II. The Collector not being a “court” or a 
“judicial officer” has no right to compel the attendance of 
witnesses ami the production of documents unless he is 
specially authorised on that behalf and in the absence of express 
legislation he would have been powerless to have the proper 
materials before him either for valuation or for apportionment 
of the compensation money. The legislature, therefore, inserted 
the section with the following statement, ri\. : “A question 
having boon raised as to the competency of the Collector to 
summon the parties interested as witnesses under section 14, 
we have thought it well to remove all doubt by inserting a 
specific reference to such parties in the section.” drd Report , 
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Select Committee, dated the 25th January 1894. For procedure 
of summoning of witnesses and production of documents, sec 
Or. XVI C. P. 0., Act V of 190b. 

15 . In determining the amount of compensation, 
the Collector slfcill be guided by the 

(iSrml^negleJteTl!' P rovisions contained in sections 25 

and 24. 

Procedure of Collector’s valuation :—This section lays 
down the procedure to be followed by the Collector in his 
enquiry as to the valuation of the land. A proceeding under 
sec. 1L of the L. A. Art is not a judicial prftc^eding and as to 
valuation the Collector is not limited to evidence taken before 
the opposite party or disclosed at the enquiry. Ooknl Krishna 
llanerjee v. Secy, of State, 137 I.C. 110: 1932 A.I.R. (Pat.) 134. 
The acquiring olliccr may take evidence but lie is not bound to 
do so and his proceedings are administrative rather than judi¬ 
cial, Asstt. Developuieut Officer, Dinnhay v. Tayahalli Allibhoy 
Dohori, 35 Rom. JL. R. 763 : 1933 A.UR.(B) 361. 

Duty of the Collector :—The Judicial Committee of the 
Privy Council in E\ra v. Secretary of State, 32 1. A. 93 : 32 
Cal. 605 : 9 C. \Y. N. 545 : 1 C. L. .1. 2»27, has observed that 
with regard to the second enquiry directed by the Act as to the 
value of the land taken thereunder the duty of the Collector 
under the section relating thereto is to fix the sum which in his 
best judgment is the value. The Collector has under section 
11, to enquire into the value of the land and into the respective 
interests of the persons claiming the compensation and after 
awarding a sum for compensation he has to apportion the com¬ 
pensation among all the persons known or believed to be 
interested in the land of whom or of whose claim ho has infor¬ 
mation. In the matter of Destouji Jahangir, 37 Rom. 76 : 14 
Bom. L. R. 507: 15 J. C. 771. I [is ultimate duty is not to 
conclude by his so-called award but to fix the sum which in his 
best judgment is the value and should be offered. E.ra v. 
Secretary of State, supra. 

Limited powers of the Collector :—-The L. A. Act gives an 
acquiring officer very wide discretion as to the scope of enquiry 
and as to the materials which he may take into consideration. 
It requires him to make an award as to the matters mentioned 
in section 11 and to have regard to the provisions of sections 23 
and 24 in determining the amount of compensation as laid down 
in section 15, Dadamsi Kara in v. Collector of Thana, 28 Rom. 
L. R. 779 : 64 I. C. 103. Sections 11, 15 and 23 must be read 
with sections 30 and 31, (iorernment of Domhay v. Esnffali 
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Snlebhoij, 12 Horn. L. R. 34 : 5 I. C. G21. The matters to be 
considered by the Collector, in determining the market value of 
the land acquired, are the same as are to bn considered by the 
Court and the matters to be considered both by the Collector 
and the Court are laid*down in sections 23 and 24. The inten¬ 
tion of section 23 taken,as a whole is to provide complete 
indemnity to a person whose land is compulsorily acquired. 
The sub-clauses give effect*to this principle by enumerating the 
heads under which the compensation may be awarded, Uavoda 
Prosatl Dry v. Secretary of State, 25 C. W. N. 677. In deter¬ 
mining the amount of compensation he is ordered to take into 
consideration the matters mentioned in section 24 of Act X of 
1870, now' section 23 of Act I of 1894, one of which is the 
market value at the time of awarding the compensation of the 
land. It is, therefore, obvious that the offer of one rupee com¬ 
pensation was not in accordance with the duty of the Collector 
under this section, and it would be altogether wrong to treat 
one rupee as the amount of compensation determined under 
section 13, now section 11. Lttrfnnestrar Sing v. Municipality 
of Unrhhnttga , 18 Cal. 99. 

Matters to be considered in determining the compen¬ 
sation :—See notes water seel ions 2.7 and 21, post. 


r A thing Possession. 

16 . When the Collector has made an award under 
Tower to take pos- section 11, he may take possession 
sr8Bion - of the land, which shall thereupon vest 

absolutely in the Government, free from all ericum- 
hranees. 

Right of entry :—Ordinarily after the award has been made 
under section 11 and notice of the award has boon given under 
section 12(2) the only thing necessary to complete? the acquisi¬ 
tion and vest the property absolutely in Government is the 
taking possession by the Collector. In the case of compulsory 
taking, the right of entry under section 85 of the Lands Clauses 
Act, 1845 is a right not independent of but consequent upon 
the landowner and the promoters being placed, by the notice 
to treat, in a position analogous to that of a vendor and 
purchaser. Tiverton Rail Co. v. Loosemorc, (1884) 9 App. 
Gas. 480. 

Right of entry discretionary :—The Select Committee in 
their report dated 2nd February, 1893 made the following 
remark : “Section <8 of the Hill amends sec. 16 of the Act 
by requiring the Collector to take possession of the land 
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immediately he has made the award, with a proviso permitting 
him to leave the occupants in occupation until possession of 
the land is required, upon such conditions as he and they may 
agree upon. We prefer the terms of the existing law, which 
leave to the Collector discretion as to#immcdiate entry upon 
the land, and have changed section 8 of the Bill accordingly. 
Where the Collector postpones entry for any reason, he will 
ordinarily do so, as at present, oi/ terms adjusted with the 
occupants ; and in a later section we have provided for com¬ 
pensation to the occupant if his profits should be any way 
bona fide reduced in the period between declaration under sec. 
6 and the Collector’s entry into possession.” 

Obstruction to the delivery of possession :—Section 47 
directs that if the Collector is opposed or'impeded in taking 
possession under this Act, of any land, he. shall, if a Magistrate, 
enforce the surrender of the land to himself, and if not’a 
Magistrate, he shall apply to a Magistrate or (within the towns 
of Calcutta, Madras ant? Bombay) to the Commissioner of 
Police and such Magistrate or Commissioner (as the ease may 
be) shall enforce the surrender of the land to the Collector. 
The penalty for offering resistance ,to the taking of any pro¬ 
perty by the lawful authority of the public servant is also 
provided by ss. 183 and 18(5 of the Indian Penal Code. 

Extent of the Collector’s possession - : The Collector under 
the L. A. Act 1 of 1804, ns has been seen, lias only a limited 
jurisdiction. lie is bound by the official declaration in the 
local ollicial gazette. The Collector cannot acquire or give 
possession of any land beyond the boundaries given in the 
declaration. If he docs so ho commits an act of trespass. He 
lias to find out the precise quantity of land notified for aquisi- 
tion within specified boundaries given in the declaration, value 
the same under the provisions of the Act and give possession 
accordingly. If the loeal Government committed a mistake 
by giving an erroneous boundary the Collector cannot cure 
the mistake. If the land acquired be for Government purposes 
and if the Government takes possession of the land beyond 
the limits prescribed by the declaration or in excess of the area 
for which compensation is paid, it trespasses on private lands 
and is liable under the law of the country ; and so is a company 
if the acquisition is for its purposes. But such excess land 
cannot bo valued and compensation awarded for it under the 
provisions of the Act. 1 In risk Chandra Scogy v. The Secretary 
of State , II C. W. N. 875. When land actually taken up by 
Government is different from that mentioned in the declaration 
issued under the L. A. Act, the proceedings of the Collector 
are void and there can bo no valid reference to the civil 
Court. Gajcndra Sahu v. Secretary of State, 8 C. L. J. 39. 
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Consequences following possession by the Collector :— 

I. The first effect ot’ taking possession of the land by the 
Collector under the provisions of the L. A. Act is that the 
Government cannot withdraw from the acquisition of any land 
except in the ease provided for in see. oh (temporary occupa¬ 
tion). 8ec. 48 providesjthat except in the case provided for in 
s. oh. the Government shall he at liberty to withdraw from the 
acquisition of any land of which possession has not hern taken. 


II. The second and the most important legal consequence 
that follows upon taking possession of the land by the Collec¬ 
tor under the provisions of the L. A. Act, is that it rests ah- 
solatcly in the (iocermncnt free from all encumbrances, that is 
to say, no persoji shall have any right to pursue his remedies 
against the l.-vnd in the hands of the Government or the 
company for whom it is acquired under the provisions of the 
L. A. Aet I of ISIH. This is an instance of the exception to 
the general rule that “a transfer o£ ( property passes forthwith 
to the transferee all the inlet esi which the transferor is then 
capable of passing in the property and in the legal incidents 
thereof. Such incidents include, where the property is land, 
the easements annexed 'thereto, the rents and profits thereof 
accruing after the transfer, and all things attached to the earth,” 
(section 8 of the Transfer of Property Act IV of 18X2), which 
is equivalent to the well-known maxim ‘‘that a transferor cannot 
confer greater title to the transferee than he himself had in 


the same/’ This principle does not apply in the case of lands 
acquired by the Government under the provisions of the Land 
Acquisition Act I of 1801. It should be borne in mind that 
what has to be acquired in every ca*c under the L. A. Act is 
the aggregate of rights in the land and not merely some subsi¬ 
diary right such as that of a tenant, Pabujan v. Secretary of 
Stale , 4 C. L. J. 25 fi. The correct rule of valuation to be 
observed is to value the land in the first instance including all 
■interests in it, Jlajn of Piltapnram v. Ilercnue. Divisional 


Off iter, Cocot aid a, 42 Mad. fill : 3fi M. L. J. 454 : 51 I. 0. fi5fi. 


Tn Collector of 21 Parganas v. Xobin Chandra Chose, 3 W. 
R. 27, the High Court observed : “The Railway Company with 
the aid of Government, acquired the land under the provisions 
of Act VI of 1857 ; and by the Sth section of that Act, the 
land taken became vested in the Government, and afterwards 
in the Railway Company, absolutely, and free from every 
right or interest therein, of whatever description, possessed 
by the former proprietors or other persons. All rights before 
existing, whether of passage or of any other kind, absolutely 
ceased upon the acquisition of the land for the railway-; and 
no right of way afterwards arose, or was continued, merely 
because there remained no mode of access to the land on the 
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north, otherwise than by crossing the line. The express provi¬ 
sions of the law are not consistent with the existence of such 
a right*'. When the Collector made the award, he could 
take possession of the land which thereupon vested absolutely 
in the Government free from all encumbrances ; and the 
acquisition and the resulting vesting is equally effective 
and complete in the case of acquisition undertaken by the 
Government on the application c«f the municipal commis¬ 
sioners under the City of Bombay Municipal Act so as to vest 
the property in the Corporation instead of in the Government 
on the payment of compensation awarded ; and that no transfer 
from the Government to the Corporation was needed, 
Municipal Commissioners for the City of I tomboy v. M. 
Datnodar Brothers, In Bom. 725. 

When land does not vest :—If the provisions of the L. A. 
Act are not strictly complied with but are made a cloak for 
attempting to obtain an indefeasible title under the guise of a 
public purpose, the proceedings do not operate towards the 
creation of a valid title to the land in Government. Larhines- 
tnar Sigh v. Chairman, Barhhanga Municipality, IS Cal. 99 ; 
Bonnaia v. Secretary of Slate, 97 I. C. 171 : (192(1) A. I. It. 
(M) 1099. 

Land once vested cannot be divested :—When the Collec¬ 
tor makes an award under section ll of the L. A. Act and 
then takes possession of the land, the effect under section 16 
is that the land vests absolutely in the Government free from 
encumbrances and that a subsequent offer by a late owner to 
make a gift of the land to Government abandoning the right to 
compensation, although accepted by Government,did not amount 
to a re-vesting of the land in the late owner as on a withdrawal 
under section 18, Secretary of State v. The ('hettyar Finn, 1 
Rangoon 291 : 98 I. C. 11211. In Secretary of State v. Antalya 
Charon Bnncrjce . 104 I. C. 129 : 1927 A. I. R. (C) 871 it was 
urged on behalf of the claimants that the government having 
acquired land for a particular purpose are not entitled to use 
any portion for some other purpose. It was held that “the 
law seems to be that after acquisition the new owners have 
the ordinary rights of proprietors and may use their lands as 
they think lit for any purpose which docs not infringe the rights 
of others and is not inconsistent with the purposes sanctioned 
by the statute under which the lands have been taken. There 
are, however, restrictions in the English law which do not find 
place in the Indian law. There arc observations in the judg¬ 
ment of Luchmestcar Sing v. Chairman, Darhhanga Munici¬ 
pality, 18 Cal. 99 that a municipality is justified in using the 
land for any purpose for which the statute authorized it to use 
land although not for which it was professedly taken. The 
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land in the above case was acquired for a public ghat, but the 
municipality made si ghat upon part and the rest was used for 
a market/’ 


Notice immaterial*for vesting :—Under section 10 of the 
L. A. Act the making of an award and taking possession of 
land thereunder vests tire property absolutely in the Govern¬ 
ment and the mere fact that notice has not been served on the 
occupier of the land in accordance with sections 9(.V) and 4f> 
of the Act does not render the award or subsequent proceedings 
void nor does it prevent the vesting of the property in Govern¬ 
ment, Kastnri PiUni v. Muui< ipnl ( on noil , Erode, 43 Mad. 280: 


37M.L. J. GL8: 26 M. L. T. 208 : 
040. 


10 L. \\\ 330 : 53 L C. 


Remedy of a person who has no notice : -'The remedy of a 
complainant who has had notice of an award under section 12 
of the Land Acquisition Act is to apply for a reference under 
section 18. No other remedy is provided by the Act, Kustmi 
mini v. Municipal ('uui/rif , Erode, 43 Mail. 280: 37 M. L. .1. 
HIS : 20 M. L. T. 2(iS : 10 L. W. 33H : 53 1. U. 040. 'Hie L. A. 
Act creates a special jurisdiction and provides a special remedy 
and ordinarily when jurisdiction has betui conferred upon a 
special Uourt for the investigation of matters which may possi- 
bly be in controversy, guoh jurisdiction is exclusive. Where by 
an Act of the legislature powers are given to any person for a 
public purpose from which an individual may receive injury, if 
the mode of injury is pointed out by the statute, the ordinary 
jurisdiction of the civil court is ousted and in case of injury 
the party cannot proceed by action. The proviso to section 31 
{2) which provides that nothing shall afloct the liberty of any 
person who may receive the whole or any part of the compen¬ 
sation awarded under this Act to pay the same to the person 
lawfully entitled thereto, is of limited application and applies 
only to cases where the person is under a disability or is not 
screed trilk notice, of the proceedings before the Collector. Where a 
person has no notice of the apportionment proceedings under the 
L. A. Act he cannot be bound by the award, Eaibcsh Ch. Eirkar 
v. Befog ('hand Mahtab , 20 C, W. N. 500 : 05 I. (J. 711. A per¬ 
son claiming a portion of the compensation awarded by the 
collector in L. A. proceedings is entitled to maintain a civil suit 
to establish his claims, where the question of apportionment of 
the compensation money has not been determined by the Collec¬ 
tor, Chanda Lai v. Ladli Begum, 18 P. W. 11. 1919 : 49 1. C. 


657. 


The above view is quite in accord with the view in England, 
where promoters who have entered on land in accordance with 
provi iom, of section 85 of the Lauds Clauses Act (1845), are 
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protected by their statutory powers and no action for the 
recovery of such lands can be brought against them by the 
owner ; Doe d. Annistead v. North Stafford Rail Company , 
(1851) 16 Q,. B. 526 ; Doe d. Hudson v. Leeds and Bradford 
Rail Company , (1851) 16 Q,. B. 796 ; Wursley v. South Deron 
Rail (ompany , (1851) 16 Q,. B. 539. Such owners are not en¬ 
titled to any equitable relief, but must Avail themselves of the 
procedure provided in sections 22, 68 and 121 of the Lands 
Clauses Act (1845). Tirerton Rail (ompany v. Looscmore , 
(1884) 9 App. Cas. 499 ; Adams v. London cf- Blackwell Rail 
Company, 19 L. J. ( h. 557. If the promoters do not strictly 
comply with the provisions of section 85, they are in the posi¬ 
tion of trespassers and can be proceeded against as such. Perks 
v. Wycombe Rail Co ., (1862) 3 Gift*. 662 : L0 W. R. 788 ; and 
the High Court has power, on the trial of an action for wrong¬ 
ful entry, to make, a declaration as to tin; plantiff’s interest, i» 
the land in question instead of remitting him to the procedure 
under the Lands Clauses Act (1845), Bu rminyham dk District 
Laud ('ompany v. London <6 A r . W. Rail ('ompany, (1888) 36 
Ch. D. (550. 

Encumbrance includes easements : —The word, “encum- 
brance , ’ in see. 16 of the L. A. Act includes easements. Where 
therefore, land is acquired by Government under the provisions 
of the L. A. Act, the land vests absolutely in the Government 
under see. 16 of the Act free from all existing easements. Nor 
can any fresh easements arise in respect of the land acquired by 
virtue of the severance of such lands from other land belonging 
to the persons from whom the land has been acquired. Where 
a person, a portion of whose land has been acquired by Govern¬ 
ment under the provisions of the L. A. Act, has been awarded 
compensation, in respect of the severance of the land acquired 
from other land belonging to him, he cannot claim to have a 
right of way over the land acquired us an easement of necessity, 
Mitra v. Municipal Committee , Lahore , 6 Lah. 329 : 89 1. C. 
658 : (1925) A. 1. II. (Lah.), 523. Land taken under the Act is 
taken discharged of all easements and the loss of easement 
must be taken into account in assessing compensation for 
injurious affection, Taylor v. Collector of Purnea , 14 Cal. 
423. 

Encumbrance includes leases and under-leases :—On the 

compulsory acquisition of a premises the lease thereof terminates 
and*on such determination of the lease the monthly tenancies 
of the under-lessees also come to an end with the result that 
the under-lessees thereafter remain on the premises merely as 
tenants on sufferance and are not entitled to a month’s notice. 
Municipal Commissioners for the City of Bombay v. M. 
Damodar Brothers , 45 Bom. 725. 



98 


THE LASH ACQUISITION ACT. 


[S . lfi 


Encumbrance includes a mortgagee’s lien :—The mortgage 
lien of a mortgagee of a property acquired under the L. A. Act 
does not follow with the lands in the hands of Government 
by whom it is acquired or into the hands of the Company for 
whom it is acquired.' - The lien is transferred to the compensa¬ 
tion money into which the property is converted and the 
Government or the Company for whom the land is acquired 
gets it free from the lien of a mortgagee, Jatoni ('hmrdhumni v. 
Amur Krishna Saha , 13 C. W. N. 350 : 6 C. L. J. 745. In 
England when money was paid into Court under the compul¬ 
sory powers of see. (19 of the Lands Clauses Act (1845) as com¬ 


pensation for lands taken which were settled, etc., or subject 
to encumbrances, Steward V. 0., said : ‘T think where money 
has been paid t into Court by reason of the real estate having 
been taken under the compulsory powers,and remains in Court, 
'it is to be held as money or personal estate in the hands of 
the Court iat))rested with Urn trusts of real estate.” Again ho 
said : “The money in Court is to be •considered for the purpose 


of the question as to who was entitled to it, real estate,” In 
Itr Stewart's Trust , 22 L. J. (N. S.) 369. The land when acquired 


under the L. A. Act is vested in and in the possession 


of the 


Government discharged of all encumbrances therefrom. 


rights of parties to the land and to any mortgage on or interest 
in it are transferred to the compensation money. The money 
paid into the treason' is to be considered as money or immov¬ 
able property impressed with the trusts and obligations of the 
immovable property which it represents, Venkata Virarar/ara- 
ttyangar v. Kri.shua.swami Aiyanqar, (i Mad. 341. When pro¬ 
perty subject to a mortgage is acquired by Government under 
the L. A. Act and the whole compensation amount is paid to 
the mortgagor without notice of the mortgage, the mortgagee 
may claim a reference under section 18 to the civil court and 
after the expiration of six months, ho is confined by the Act to 
a suit under section 31 against the persons to whom the money 
was wrongly paid. There is no other remedy at all either 
against the Secretary of State or the L. A. Collector, Srrrctanj 
of State v. Euppusumi daily , lb M. L. J. 36 : 1934 M. W. N. 


78 L C. 82 : (1924) 


(M) 521. Vide also sec. 73, 


Transfer of Property Act. 


Encumbrance includes widow’s interest :—Where land 
which was taken up by Government under the L. A. Act for 
public purposes was held at the time by two widows holding 
the usual Hindu widow's life estate therein, it was held that 
the compensation awarded for such land should not bo paid 
over to the widows but should be invested in land to* be held 
on similar terms, Sheoratan Itai v. Muhri , A. W, N. (1899) 
96 : Shco Promt Singh v. date ha Kunwar , 24 All. 189. 
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Encumbrance includes interest in trust property :—Land 
dedicated to an idol or to religious and'charitable purposes 
is land belonging to the shebnit or trustee who has no power 
to alienate the same and under sec. 31 the Collector- has 
to deposit the amount of compensation*in the court to which 
a reference under see. 13 would lie ana the land would vest 
in the Government free from the lien or claim of the trustee 
or shebnit the same being transferred to tin* compensation 
money in deposit in court. Kamini I k’hi v. Pr a math a Nath 
Moolrrjec, 39 Cal. 33 : 13 C. L. J. 597 : 10 I. C. 191. 

Effect of Collector’s possession on revenue sales :—When 
the Collector takes possession of certain lands under a tauzi 
acquired under the L. A. Act after making an award which 
allows abatement of Government revenue for. the lands acquired 
from the kist previous to taking possession a ad on a subse¬ 
quent d;tte the tauzi is sold for arrears of revenue, the auetioy- 
purchaser does not purchase the acquired lands at all and 
consequently it is the original proprietor and not the auction- 
purchaser who is entitled to the compensation in respect of 
the proprietary interest in the lands, although the date of 
•default to which auction-purchaser’s title relates back 
under the* law may be prior to the acquisition. 


Under see. 10 of the L. A. Act, on the Collector’s taking 
possession of land after making an award under see. 11, the 
land vests absolutely in Government* free from all encum¬ 
brance^. But where the Collector’s award is made and 
possession taken after the revenue-sale the. auction-purchaser 
is entitled to the compensation, Xrt'sinha. ('haran Xanr/i 
(■hoatlhtny v. Xac/nalra Ha la Drift/, 00 Cal. 281 : 37 C.W.N. 
1-1 : 144 I. C. 713: 1933 A. L 1C (C) 522. 


17. (1) hi cases of urgency, whenever the Local 

Government so directs, the Collector, 
»-ases J oVur;^ncy. S m though no such award has been made, 

may, on the expiration of fifteen days 
from the publication of the notice mentioned in section 
1), sub-section (i), take possession of any waste or arable 


land needed for public purposes or for a Compvny. 
Huoh land shall thereupon vest absolutely in the 
Government, free from all encumbrances. 


(*?) Whenever, owing 1o any sudden change in 
tire channel of any navigable river or other unforeseen 


emergency, it becomes necessary for any Railway ad¬ 
ministration to acquire the immediate possession pf any 
land for the maintenance of their traffic or for the pur¬ 
pose of milking thereon a river-side or ghat station, or 
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of providing convenient connection with or access to 
any such station, the Collector may, immediately after 
publication of the notice mentioned in sub-section ( 1 ) 
and with the previous sanction of the Local Govern¬ 
ment, enter upon and take possession of such land, 
which shall thereupon vest absolutely in the Govern¬ 
ment free from all encumbrances : 

Provided that the Collector shall not take posses¬ 
sion of any building or part of a building under this 
sub-section without giving to the occupier thereof at 
least forty-eight hours’ notice of his intention so to do, 
or such longer notice as mav be reasonablv sufficient 
4o enable such occupier to remove his movable pro¬ 
perty from such building without unnecessary inconve¬ 
nience. • 

(if) Ln every case under either of the preceding 
sub-sections the Collector shall at the time of taking- 
possession offer to tin* persons interested compensation 
for the standing crops and trees (if any) on such land 
and for any other damage sustained by them caused 
by such sudden dispossession and not excepted in 
section 24 ; and, in case such offer is not accepted, the 
value of such crops and trees and the amount of such 
other damage shall he allowed for in awarding com¬ 
pensation for tliu land under tin* provisions herein 
contained. 

(4) In the case of any Land to which, in the opinion 
of the local (iovernment, the provisions of subsection 
( 1 ) or sub-section (2) are applicable , the Local (forern - 
menl may direct that the provisions of section JA shall 
not apply, and, if it docs so direct, a declaration may 
be made under section (J in respect of the land at any 
time after the publication of the notification under 
section I, sub-sect mu (l). 

• 

Amendment: —By section (! of the Land Acquisition 
(Amendment) Act, XXXVIII of 1!)23, sub-section (4) in sec¬ 
tion I t of Act 1 of 1894, lias been added. 

Difference between secs. 16 and 17 Section Id deals with 
taking possession of the land by the Collector after award and 
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see. 17 deala with taking possession of the land by the Collector 
before award in case of urgency only . Neither sec. 16 nor 
sec. 17 is applicable to the ease of temporary occupation of 
the land under Part VI of the Act, as the proprietary right 
in the land taken up under these sections vests absolutely in 
the State. It is also necessary in regard to sec. 17 to observe 
that it applies to “waste” and “arable” lands only and not 
to lands occupied by roads, tanks, bifildinge, gardens, orchards, 
•etc. Board’s Instructions 10. 7, Bengal Land Acquisition 
Manual , 11)10, p. .S'.9. 

Reasons for the provision :—The Select Committee in their 
report dated 2nd February 1893 observed as follows :—“In 
section 17 of the Act, which regulates the powers of the 
Collector in ease of urgency, we think that the»special damage 
for which the persons interested arc to be compensated should 
bo expressly defined as the damages incident to such sudden 
dispossession, and have l^y section 9 of the Bill added some 
words to the section accordingly.” 

“In Section 17 we have introduced a sub-section permitting 
.1 shorter procedure under the direct orders of the Govern¬ 
ment in those eases where sudden changes in the course of a 
river require new land to be immediately taken for the con¬ 
venience of the trallio or a railway”. 

Again the said Committee in their report dated 23rd March 
1893 remarked :—“We may explain, in answer to a criticism 
by the Board of Revenue, Lower Provinces, that power was 
given to the Collector in section 17 to give special damages 
for sudden dispossession in order to cover injuries which 
sudden dispossessions constantly entail. Tf, for instance, an 
owner is suddenly deprived of a pasture meadow, the market 
value of the meadow may not represent the actual amount of 
his loss. It may be impossible to find fresh pasture for his 
cattle in the emergency except at special charges. We think 
it right that the Collector should be empowered whenever he 
deprives a man suddenly of his land, to meet liberally the 
exceptional expenses to which the owner may be put.”— 
fit (nolle of India , I’ai t V, IS 91. . 


Payment of compensation is not a condition precedent:— 

When an award has been made, possession of the land (if not 
already taken under sec. 17 of the Act) can be taken at 
once and need not be deferred till the compensation is paid. 
\fadras Board’s S. (). 90(14). The actual payment of the 
compensation awarded is not part of the Collector’s award 
and is not necessary to the completion of it, Miran Baksh v. 


Fnm-.e Din , 232 P. L. R.T912 : 17 I. C. 395. 


Conditions precedent to the taking of possession under 
sec. 17 :— In case of urgency with the previous sanction of 
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the Local Government the Collector can take possession 
under sec. 17, of any waste or arable land. Before taking: 
possession under sub-sec. (/), sec. 17, the following prelimi¬ 
naries must be observed:—(1) the declaration under sec. B 
must have been published ; (2) the land must have been 
marked out and measured under sec. 8 ; (3) a general notice 
under sec. 9(7) must have # been published; (4) there must be 
fifteen clear days between the publication of the general notice 
under sec. 9(7) and the taking possession of the land. Bengal 
L. A. .1 Faunal WlO, p. 7.7. 


Compensation for sudden dispossession :—Section 85 of 
the Lands Clauses Act (1845) provides for the amount to be 
deposited if the promoters are desirous of entering upon and 
using lands befefre an agreement shall have been conn; to or an 
award made or verdict given for the purchase money or com¬ 
pensation to be paid by them in respect of such land. It is 
also provided that in assessing the*amount to be deposited 
under section 85, a surveyor should take into consideration not 
only the actual value of the land taken but also the amount of 
compensation to which an owner is entitled for severance or 
other injuries done to land held therewith, lurid v. Carnarron 
ami Llanbrr’.s Iiail Co., (LS(iS) 5 Eq. 19,). To the same effect 
is section (j of tins Railway Clauses Act 1845 which enacts that 
the Company should matkc to the owners and occupiers of land 
and all other parties interested in any lands taken or used for 
the purposes of the Railway or injuriously affected by the cons¬ 
truction thereof full compensation for the value of the lands so 
taken or used, and for all damages sustained by such owners, 
occupiers and other parties by reason of the exercise of the 
powers by that or the special Act or any Act incorporated there¬ 
with vested in the Company. 


From the Select Committee Report, dated 2-2-1893, it will 
appear that the Indian Legislature, in passing the Land Acqui¬ 
sition Act I of 1894, had in view the principle of assessing 
damages as followed in England. It expressly states in section 
17 of the Act which regulates the powers of the Collector in 
cases of urgency—“We think that the special damages for 
which the persons interested are to be compensated, should be 
expressly defined as the damages incidental to such sudden dis¬ 
possession, and have by section 9 of the Bill added some words 
to the section accordingly.. .we may explain, in answer to a cri¬ 
ticism by the Board of Revenue L. P. that power was given to 
the Collector in section 17 to give special damages for sudden 
dispossession in order to cover injuries which sudden dispos¬ 
sessions constantly entail. If,for instance an owner is suddenly 
deprived of a pasture meadow the market value, of the meadow 
may not represent the actual amount of his loss. It may be 
impossible to find fresh pasture for his cattle in the emergency 
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except at special charges. We think that the Collector should 
be empowered whenever he deprives a man suddenly of his 
land, to meet liberally the exceptional expenses to which the 
owner may be put.” Select Committee Report, 23-3-03 ; Gazette 
of India, Part V, 1894. * 

Section 23, sub section (7), cl. U‘a) appliest o the case provided 
for in section 17 when the Collector takes possession before 
award. Sub-Collector, Godavary v. Seragam Snbharayeulv, 30 
Mad. 15 L : 16 M. I,. .!. 551. 

Objection as to the amount of damages offered :—In case 
the value of the land, crops and trees offered by the Collector 
for taking possession of the land on the ground of urgency 
before award, be not accepted as sufficient, the matter will have 
to be decided by reference under sections 18 an(l 19(e). 

Compensation for waste and arable lands: —Vide notqp 
under section 23, infra. 

Remedy when Collectc/r refuses to give an award :— If, after 
having taken possession of the land under section 17. before 
award, the Collector subsequently refuses to give an award on 
the ground that the land belonged to the Government, a suit 
would lie for a declaration that the land belonged to the plain¬ 
tiff and for damages for breach of statutory duty on the Collec¬ 
tor’s part. The land having vested in the Government ab¬ 
solutely the plaintiffs were not entitled to recover possession 
but could only claim damages for breach of statutory duty on 
the part of the Collector. Mmtthararadi Venknyya v. The 
Secretary of State, 27 M. 53b. 

Limitation for such suits :—The suit contemplated by 
Art. 18 of the Limitation Act is one for compensation for 
non-completion and that does not apply to a case in which the 
land has vested in the Government. Art. L20 governs the suit. 
A suit to recover compensation for land acquired, instituted on 
the refusal of the Collector to award any compensation under 
the L. A. Act, is governed by Art. 120 of Schedule II of the 
Limitation Act, the right to sue accruing either from the date 
of acquisition or the refusal by the Collector to award compen¬ 
sation, Ilan/estrar Sing v. Secretary of Stale, 31 < ’. 470 : 11 C. 
W. N. 356 : 5 C. L. 4. 069. 

Compensation for possession before declaration :—Sections 
L6. and 17 deal with taking possession by the Collector after and 
before award respectively. Hut there may be cases in which the 
Collector takes possession of lands before any notice of acquisi¬ 
tion is given under the L. A. Act. In the case of Yallabadas 
Xarainji v. The Development Officer, Bandra, 33 C. W. N. 785 
(P.C.): 50C.L.J. 45 (P.C.): 57 M.L.J. 139 Their Lordships of the 
Judicial Committee held that “the English law as comprised in the 
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maxim qnicquid plniitatur solo solo miit has no application in 
India. There is no absolute rule of law in India that whatever 
is affixed or built on the soil becomes a part of it and is sub¬ 
jected to the same rights of property as the soil itself. Build¬ 
ings erected on the laifU of another do not, by the mere acci¬ 
dent of their attachment to the soil becomes the property of the 
owner of the soil. If he*who builds on another’s land is not a 
more trespasser but is in possession under any boon fide title or 
claim or colour of title, he is entitled either to remove the 
materials, or to obtain compensation for the value of tin* build¬ 
ing, at the option of the owner of the land.” Where Govern¬ 
ment entered into possession Indore the land was actually noti¬ 
fied for acquisition under the L. A. Act, I of 1801, it was held 
that the justice of the case was amply met by awarding to the 
owner of the laifd (as compensation for such occupation) inter¬ 
est ou the value of land computed from the date when tin* 
Government so took possession. 



PART III. 


It cannot be denied that the proceedings under Part III 
which result in an award of the Court are judicial proceedings 
and by virtue of section a 1, the Courtis subordinate to the 
High Court. Sections LS and 10 provide for the procedure to 
be adopted to initiate those proceedings. Ordinarily a pro¬ 
ceeding is commenced in a Court of law by the presentation 
of a plaint or a petition to it, but the L. A. Act lias adopted a 
somewhat different method, ri\., the presentation 3 ’ of the appli¬ 
cation to the Collector. If the rcfpiireiiients of section 18 are- 
complied with, the Collector has no option but to make the 
reference and in doing so, iw addition to the statements to be 
sent by him under section PH/} ho has to attach a schedule of 
the particulars of the notices served and of the statement made 
by the parties. The objection petition itself is forwarded to 
the Court. The limitation fixed under section 18 has also 
reference to the filing of the objection petition. It seems clear, 
therefore, that the proceedings which culminate in the court’s 
award, commences with the filing of t«ho application under 
section 18. As soon as it is filed the matter of the amount of 
proper compensation assumes a litigious form and becomes a 
contentious proceeding between the owner and the Collector. 
It was held by Chandravarkar, .1., in. hi rc. Jh/stomjl Jijibhm , 
,*30 Horn. 311 that the application under section 18 is in the 
nature of a plaint in a suit. Tt is the tir<t stop in the*, judicial 
proceedings and is an integral part of it. 


Reference to Court and Procedure the reox. 


18 . (1) Any person interested who has not accep- 

to Court. twl . tl,c :IW:, r l h y written . fl PP li : 

cation to the Collector, require that 

the matter he referred hy the Collector for the determi¬ 
nation of the Court, whether his objection he to the 
measurement of the land, the amount of the compensa¬ 
tion', the persons to whom it is payable, or the appor¬ 
tionment of the compensation among the persons 
interested. 


(2) The application shall state the grounds on which 
objection to the award is taken : 
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Provided that every such application shall be made,— 

(a) if the person making it was present or re¬ 
presented before the Collector at the time 
when*he made his award, within six weeks 
from thtf date of the Collector's award ; 

(h) in other cases, within six weeks of the receipt 
of the notice from the Collector under sec¬ 
tion 12, sub-section (2), or within six 
months from the date of the Collector’s 
award, whichever period shall first expire. 


Nature of Collector’s enquiry and award :—We have seen 
[ride notes under s. IL) that the L. A. Collector is merely the 
agent of Government for the purposes of acquisition and is in no 
sense of the term a judicial officer nor is the proceeding before 
him a judicial proceeding, Dm '(/arias m I\n h's/t i t v. Dacca Fmprrss, 
27 Cal. N20. His enquiry and his valuations arc departmental 
in their character and made for the purpose of enabling the 
Government to make a tender through him to the persons inter¬ 
ested. Therefore, the fact that in such a proceeding the Collec¬ 
tor did not sufficiently consider the evidence produced by the 
owner of the land and that he formed his opinion on materials 
which were not before him as evidence would not retider the 
proceedings, improper. If the owner doubted the correctness 
of his valuation, his remedy lay in demanding a reference to a 
civil court under section IN of the Act, v. Secretary of 

State , ,‘}() Cal. No: 7 C, AV. X. 210. The Privy Council in appeal 
held that with regard to the enquiry directed by the Act as to 
the value of the land taken thereunder the duty of the Collector 
under the section relating thereto, is to fix the sum which, in 
his best judgment, is the value. II is proceedings are adminis¬ 
trative and not judicial and his award though conclusive against 
the Government is subject to the landowner’s right to have the 
matter referred to the Court, F. \ ra v. Secretary of State, 32 
r. A. 93 : 32 (-al. 005 : 9 C. W. N. 455 : 1 C. L. j. 227 (P. C). 


Remedy of a person dissatisfied with the Collector’s 
award :—The “award” (of the Collector) in which the enquiry 
results is merely a decision (binding only on the Collector) 
as to what sum shall be tendered to the owner of the lands ; 
and that, if a judicial ascertainment of the value is desjred 
by the owner he can obtain it by requiring the matter to be 
referred by the Collector to the eourfc, K\ra v. Secretary of 
State , 32 Cal. 505 ; Secretary of State, v. Quumar Alt , lfi 
A. L. J. (509 : 51 1. C. 501. Section 12 provides that the award 
shall be final and conclusive, whether the persons interested 
have appeared or not as to the question which can be dealt 
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with by the Collector under see. 11 subject to the right of 
the party to require a reference to the Court under sec. IS. 
The declaration made by the Government under sec. 6. is 
conclusive evidence that the land is needed for the purposes 
sanctioned by the Act. All that the parties interested can 
urge before the Collector is that the area of the land is not 
properly stated, tho compensation proposed is insufficient and 
the amount has been wronffly divided amongst them. The 
only remedy of a person interested trho is dissatisfied with the 
Collectors award is to apply for a reference under see. IS and 
no other remedy is prodded by the Act, Kasturi Pillai v. 
Municipal Council, Erode, 13 Mad. 280 : 53 T. ((310 : 10 
L.W. 330 : 20 M. L. T. 26N : 37 M. L. J. 018. 

The L. A. Act has created a special jurisdiction and pro¬ 
vided a special remedy for persons aggrieved with anything, 
done with the exercise of that jurisdiction. The general rule 
is that when jurisdiction has been conferred upon a special 
court for investigation of particular matters, such juris¬ 
diction is exclusive. In a L. A. case if a person is not satis¬ 
fic'd with the award of the L. A. officer the proper remedy 
provided for him by the special provisions of tin* L. A. Act 
is to apply for a reference to the civil court under sec. 18 
of the Act. The proviso to sec. 31(2) must be given a limited 
application and a person who was a party to the proceedings 
cannot under that proviso be allowed to re-open the question 
by a regular suit, (\fihedi Ham v. Ahmnad Shaft, 9 O.W.N. 
1176 : 1 11 r. O. 67-1 : 1933 A. 1. R. (<» 100. 


No suit lies against Collector’s award :—Whenever a question, 
of title arises between rival claimants, it must under the terms 
of the L. A. Act, be decided in the case and cannot be made 
the subject of a separate suit, Ilnbujan v. Secretary of State, 4 
C. L. J. 256. When statutory rights and liabilities have been 
created and jurisdiction has been conferred upon a special 
court, for the investigation of matters which might possibly 
be in controversy, such jurisdiction is exclusive and cannot 
concurrently be exercised by the ordinary courts, Maharaja 
Sir llamestrar Sing v. Scnctary of State, 31 Cal. 120 ; lihandi 
Singh v. Jiamadhin Jioy, 10 O. W. N. 991 : 2 C. L. J. 20//. 


It is to be observed, however, that the Collector 
under Act X of 1870 had no power to decide the question 
of jfpportionment in any case. Whenever there was any 
question of apportionment he was bound to refer the matter 
to the Court, i. e., the civil court and the civil court had to 
decide.the matter under ss. 38 and 39 of the Act. This 
appears to be the reason why their Lordships in Raja Xilmonee 
Singh’s Case , (7 Cal. 388) referred to the adjudication under 
sections 38 and 39. Under Act 1 of 1894, compulsory reference 
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was abolished and the Collector has full power to deal with the 
question of apportionment under section 11 and his award, 
subject to the other provisions of the Act, is final under s. 12 
no doubt, as between the Collector on the one hand, and the 
persons interested oA the other. The person aggrieved by the 
award, whether his objection be to the measurement of the land, 
the amount of compensation, the person to whom it is payable 
or the apportionment of die compensation among the persons 
interested may apply to the Collector for a reference, to the 
court. The “Court” by which is meant the principal civil 
court of original jurisdiction or a judicial officer specially em¬ 
powered to perform the functions of the court, under the Act 
has to decide the questions referred to the court. That being 
so, it is not reasonable to hold that the Act, while creating a 
special court to decide such questions intended an adjudication 
of any question relating to apportionment by the ordinary civil 
courts. It cannot be hold that a suit lies notwithstanding a 


reference to the court upon the ap|Plication of a party under s. 
IS or by the Collector of his own motion under section 30. The 
Act creates a special jurisdiction and provides a special remedy. 
And ordinarily when jurisdiction has been conferred upon a 
special court for the investigation of matters which may 
possibly be in controversy, such jurisdiction is exclusive. 
It is an established principle that where by an Act of the 
Legislature powers aiv given to any person for a public purpose 
from which an individual may receive injury if the mode of re¬ 
dressing the injury is pointed out by the statute, the ordinary 
jurisdiction of civil court is ousted and in the case of injury the 
party cannot proceed by action, Stevens v. '/encoder, (1848) 11 
Q. B.731 ; West v. Dominion, (18S0) L. R. 14 Ch. 1). Ill ; 
Uamcuhnudra v. Secretary of Stale, 12 Mad. 105 ; Saihesh 


Chandra Sirkar v. Sir Dejoy Chuttd Mahatap, 20 O. W. N. 500. 


Sec also Shoshi, Mukhi Dehya v. Keshah TmIJ Makrrjcr,, 27 


n. w. x. son. 


Omission to claim reference :—The ordinary rule in a pro¬ 
ceeding under the L. A. Act is that a party who has made 
no objection to the apportionment of compensation made by 
the Collector must be taken to have accepted the award in 
that respect and such person, upon a reference made by some 
other party who considers himself aggrieved by the award 
of the Collector, is not entitled to have it varied for his own 
benefit, Dejoy ('hand, Mahatap v. P. A. 3Lr.it/ndar, 13 O.L.J. 
159 : Maharaja Shashi Kan to Aeharjee v. Abdul Rahman, 
Sirkar , 38 C. L. J. 2(35 ; D. A. Officer, Karachi v. Lakshmi 
Dai , 11 I. (J. 304 ; Mafiarnli v. Dkvan. Mnshlaksing, 25 T. C. 
-S()3 : .8 S. L. R. 18 ; Anicar Alt v. Ram Sarnp, 180 P. L. R. 
1914 : 81 P.W.R. 1914 : 24 I. C. 903. 



S. 18] 


RIGHT OF REFERENCE 


109 


In a proceeding under the L. .V. Act, a party who has raised 
no objection to the apportionment of the coriiponsation made by 
the Collector must be taken to have accepted the award in that 
respect. Aim linker v. Penn/ Mohan Mukherjee, 34 Cal. 151. 
Where in a proceeding under the L. A. Aet the tenants accept¬ 
ed the Collector’s valuation but the landlords objected to it 
and asked for a reference and the judge allowed an excess 
amount representing all the interests in the land, it was held 
that the tenants were not entitled to any portion of tins 
excess amonut allowed by the Judge and the Collector will 
have to deposit the excess amount which would be payable 
to the landlords in respect of their interests only. He will 
not have to deposit anything on account of the tenants’ share 
in the excess amount as found by the Court below. Secretary 
of Stale v. Manohur Mnkherjec , 23 C.W.N. 720. 


When there are two claimants and one of them agrees to 
accept a certain valuation and his share at a certain ratio in rela¬ 
tion to the other claimant—and an award is made in respect of 
both claimants on such basis—the second claimant, if he causes 
a reference to be made as to the amount alone but not as to 
the apportionment, cannot, on the amount being increased, 
claim the whole thereof minus the sum which the first clai¬ 
mant had accepted by agreement on the basis of the lower 
valuation. He is only entitled to his share according to the 
ratio of apportionment by which he is bound and the gain 
is ji gain of the authority which acquired the land. 


Xarainv. The (bllcrtor of Ayra, 59 I. 


3(5 C.W.N. 579 : 55 C. L. J. 
A. L. J. 711. : 136 I. C. 145 


3 IS : 3 1 
1932 A 


A. I.),) * ol All. 
Bom. \j. It. 885 
I. It. (P. C.) 102. 


Pray 
2N0 : 
1932 


Reference barred by consent or conduct :—According to 
the ordinary principles of agreement when an offer is made 
and accepted it becomes a contract and binding on the parties. 
Incases in which a claimant accepts the award, that is, the 
tender of the Collector, he cannot be permitted to object to 
the same and claim a reference thereof to the civil court. 
Similarly, a person who has taken payment without protest 
must be deemed to have waived his objections to the award, 
if any, and cannot claim a reference thereafter [ride sec. 20 
(/>)J. In a proceeding under the L A. Act a party who lias 
raised no objection to the apportionment of the compensation 
made by the Collector must be taken to have accepted the 
award in that respect. Aim linker v. Peary Mohan Malcherjee, 
34 Cal. 151. A claimant, by not adducing any evidence before 
the Collector and by his mortgagee accepting the sum awarded 


to him did not by implication accept the award. (lunyuda * 
Mulji v. Iluji Alt Mahomed Jalal Saji, 42 Bom. 51 : LS Bom. 
L- 11. 82(5: 36 J. C. 433. 
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Who can claim reference :—Any person claiming an inte¬ 
rest in the compensation money, whether he has or lias not 
an interest in the land acquired, is entitled to ask for a 
reference and appear in support of it. Some land in which 
one 11, owned a gnouroshi mokurari tenant’s interest was 
acquired by Government. Previous to the declaration of the 
acquisition one (•, entered into a contract with 11. Notice of 
the acquisition under section 9 of the Act was served, amongst 
others, on G. (I alone appeared before the Collector, and 
on the award being made, applied for a reference under section 
18 on the ground that the amount awarded, was insufficient. 
The Collector made the reference asked for. Until the date 
of declaration no conveyance of 7>’s interest in the land had 
passed in favour of (1. But some time after the award and 
the order of reference, /> purported to convey all the interests 
lie could claim on account of the land to G. The L.A. Judge 
held, that under the circumstances, G had no focus standi to 
contest the sufficiency of the award. It was held that no ques¬ 
tion of apportionment having arisen, the question whether 
G, had an interest such as would entitle him to any portion 
of the compensation money, was a matter foreign to the pro¬ 
ceeding at the stage. The fact that G had claimed an interest 
in the compensation money and the Collector had thought 
that he was a person who could come in as claiming an interest 
was sufficient to entitle him to ask for a reference and to 
appear in support of it. d. ('. Ga/slan/t v. Greed ary of Slate, 
10 C.W.X. 195. 

In Jinnee fir manta Knmari v. I lari Gita mu Guha, 
"> C. L. J. 301 it was contended that the dispute being 
between two persons having conflicting claims, no reference* 
lies under section 18. It was suggested that section 18 con¬ 
templates references only in the case of various persons 
interested in various capacities such as landlords, tenure- 
holders and tenants and docs not cover the case of persons 
who have conflicting claims as landlords. Tt was held that 
the question, though at first sight it appears to be foreign to 
the matters ordinarily to be determined by a Court sitting to 
decide a reference under the L. A. Act, still having regard 
to sections 18 and 3 of the Act there can be no doubt that 
the Court had jurisdiction to hear the references. In this 
case dispute is with reference to the persons to whom the 
compensation is payable and it is made by a person who claims 
to be interested as landlord in the land acquired. Section 18 
read with section 3(/>) of the Act enables any person claiming 
an interest in the compensation , who has not accepted the 
award, to require a reference to the Court; it is no part of the 
Collector’s duty to decide whether the claim is well founded 
and he is not authorised to refuse to make the reference merely 
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because he thinks that the claim is not trrll founded. T. K. 
Paramessicarc Aiyer v. L. A. Collector of Paly hat, 42 Mali. 
231 ; Admin is! rotor General of lienqnl v. L. A. < Yd lee tor, 
21 Parqanas , 12 C.W.N. 241. 

Tt should bo noted, however, that “an" person interested,’’ 
in s. 18, does not include the Secretary of State for 
India in Council. Sear lory of State v. 7/. 7. S. X. Coy., 
lo C.W.N. 848: 13 C. L. J. 00. A. reversioner who is en¬ 
titled to succeed to land on the death of a widow holding 
a life-interest is a “person interested” as defined in see. 3 
of the JT i. A. Act, and therefore, entitled to present an 
objection under see. IS of the Act. Ganqi v. Santa, llfi 
I. C. 335 : (1923) A. I. II. (Lih.) 734. Although an application 
under see. 18 of the L. A. Act requiring the Collector to make 
a reference to the Court can only be preferred by a person in¬ 
terested, an objection that the party had no locus standi to, 
make such an application and that the reference was in conse¬ 
quence invalid, should betaken at the first opportunity, and 
if not so taken must be considered to have been waived. 


Sri Knnehu marly Venkata Krishnaqqa Gamy. The Secretary 
of State, 35 C.WiN. 5<U) (l\ C.) : 53 C. L. J. 320 : 00 M. L. J. 
399: 33 Horn. L. K. 874: 131 I. C. 332: 1931 A. I. R. 


(L\ C.) 39. 


When a Receiver to the estate has been appointed by the 
Court and directed to accept the L. A. Collector’s award on 
behalf of all the claimants, presence of the Receiver at tin; 
signing of the award is representation of all the claimants 
within tin* meaning of see. 18(2)(«), and one of them, seeking 
a reference to Court, must apply within 0 weeks from the 
date when the award is so signed. When a Receiver has 


been appointed 
award “without 
and one of the 


by the Court to accept the L. A. Collector’s 
prejudice to the contentions of the parties” 
contentions is that the valuation offered by 


the Collector is too low, a claimant is not debarred, by such 


acceptance of the award by the Receiver, from seeking a 


reference to Court. Even if there be no such direction, a 


party would be entitled, under the general law relating to 
Receivers, to claim a reference, in spite of acceptance of the 
award by the Receiver. Leah PI ins Joseph Solomon v. /7. C. 
Stork , 38 C.W.N. 814. 


Machinery in England to settle compensation :—Under 
the provisions of secs. 23 and 28 of the Lands Clauses 
Act, 1845, the claimant has the right to elect whether the 
compensation shall be determined either by the sheriff’s jury 
or by arbitration. Sec. 23 provides that if the compensa¬ 
tion claimed or offered exceeds L50, and the claimant desires 
to have the matter settled by arbitration, and signifies such 
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desire by notice in writing to the promoters of the under¬ 
taking before they have issued their warrant to the sheriff 
to summon a jury, stating in the notice the nature of the in¬ 
terest in respect of which the claimant claims compensation, 
and the amount of the compensation claimed, then the matter 
is to be settled by arbitration. If, however, the claimant does 
not give such notice trv> the promoters, or if the matter having 
been referred to arbitration, the arbitrators or umpire fail 
to make their or his award within three months, or if no 
final award shall be made, the' question of compensation shall 
be settled by a sheriff's jury. 

Machinery in India to settle compensation is the civil 
court :—There is no provision in the law for an appeal from the 
Collectors award. His award becomes final unless objected to, 
with the proviso that any person dissatisfied may require the 
Collector to send the case to the civil court for the judicial 
determination of the compensation payable for the land ac¬ 
quired and the apportionment thereof. Under the L. A. Act X 
of INTO repealed by Act I of 1891 the Collector had no power 
to decide the question of apportionment in any case. When¬ 
ever there was any question of apportionment, he was bound 
to refer the matter to the ('onrt />., the civil court, and the 
civil court had to decide the. matter under sections 118 and 
39 of the Act. This appears to be the reason why Their 
Lordships in Raja Sihnourc Singh’s rase (7 Cal, 3 S 8) referred 
to adjudication under sections 38 and 39. Under Act I of 1894 
compulsory reference was abolished and the Collector has full 
power to (leal with the question of apportionment under sec. 
11 and his award, subject to the provisions of the Act, is final 
under section 1*2, no doubt, as between the Collector, on the 
one hand and the person interested, on the other. The person 
aggrieved by the award, whether his objection be to the 
measurement of the land, the amount of compensation, the 
person to whom it is payable or the apportionment of the 
compensation among the persons interested, may .apply to the 
Collector for reference to tin* Court* The “Court" by which 
is meant the principal civil court of original jurisdiction or 
a judicial officer specially empowered to perform the functions 
of the court, under the Act has to decide questions referred 
to the court, Saibesh Chandra Sirkar v. Sir liejoy ('hand 
Mahtap , 2G C.W.N. 500. 


The proceedings before the Collector arc administrative 
and not judicial and his award, though conclusive against 
the Government, is subject to the land-owners' right to 
have the matter referred to the Court. Kua v. Secretary of 


State, 32 Cal. 005 : 9 C.W.N. 155 : 1 0. L. J. 277. Reference, 
therefore, means the submission by the Collector to the 
Court the objections of a person interested in the land when 
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land is acquired, whether his objections bo as to the measure¬ 
ment, the amount of compensatian, the person to whom it 
is payable or to the apportionment of the compensation among 
the persons interested, for judicial determination thereof. 

Classes of reference :—The Act provides for two classes of 
reference to the judge and the judgfi can decide only those 
things which arise out of these references. The first class of 
reference is to award compensation under s. 15 of Act X of 
1870 (now section 18 of Act I of 1804), the second class of re¬ 
ference is for apportionment of compensation under s. 38 (now 
section 30). The result is that the Court has power under pro¬ 
per references to decide (1) what compensation shall be awarded 
and (2) to whom it shall be paid, K. Taylor v. Collector of 
Burnett , 11 Cal. 423. The Act confers only a special and limi¬ 
ted jurisdiction to a judge to deal with the two classes of ques*- 
tions, viz., the award of compensation and its apportionment 
among several claimants/., Bamalakshmi v. The Collector of 
Kisina , 10 Mad. 521. 

Distinction between reference under sec. 18 and reference 
under sec. 30 :—The only distinction between reference under 
section 18 of the Land Acquisition Act and one made under 
section 30 thereof, is, that the reference under the latter sec¬ 
tion is made solely on the question of title by the Acquisition 
Officer of his own motion while the reference under the former 
section is made on the application of persons interested in the 
compensation money and not by the acquiring officer of his 
own motion, Ha ; ura Singh v. Snndar Singh, 97 P. R. 1910 : 
53 I. C. 589. Section 18 deals inter alia with objections as to 
the persons to whom compensation is payable. Section 30 
deals with disputes as to the person to whom compensation is 
payable. Gohinda Ranee v. Brinda ranee, 35 C. 1104. Section 
30 applies only to a reference made by the Collector of his own 
motion presumably before the final award is made, whereas sec. 

18 deals with a reference upon an application made by a party, 
Saibesh Chandra v. Sir Bejoy Chand Mahatap, 26 C. W. N. 506 
(509). 

Reference presupposes valid award :—It should also be 
noted that every reference presupposes a valid and legal award 
by the Collector. It is well known that until an award is 
announced or communicated to the parties concerned it cannot 
be said to be’legally made. In the absence of a valid award 
the civil court has no jurisdiction to take any proceedings on 
a reference made to it. Macdonald v. The Secretary of State, 

19 P. L. R. 1909 : 123 P. R. 1908 : 4 I. C. 914. When land 
actually taken by Government is different from that mentioned 
in the declaration issued under the Land Acquisition Act the 
proceedings of the Collector are void and there can be no valid 

8 
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reference to the civil, court, Gajenrfra Sahuv. Secretary of State, 
8 C. L. J. 39. An application made before the award ia given 
by the Collector cannot be treated as one for reference to Court 
under section 18 of the L. A. Act. Bago v. Roshun Reg, 92 
I. C. 484 : 1926 A. I. h. (L) 321. 

Conditions precedent, to a valid reference :—Section 18 
provides that any person interested, who having not accepted 
the award, desires to have an adjudication of the claim by the 
Court, should, within the period of limitation prescribed in the 
proviso to that section, do certain things, vix., firstly : he 
must make a written application to the Collector ; secondly : 
that written application should require the Collector to refer 
the matter for the determination of the Court, whether the ob¬ 
jection be to the measurement of the land, the amount of com¬ 
pensation, the persons to whom it is payable or the apportion¬ 
ment of the compensation among the persons interested; 
Thirdly : Such application shall state, the grounds on which ob¬ 
jection to the award is taken. These are the conditions pres¬ 
cribed by the Act for the right of the party to a reference by 
the Collector to come into existence. They are the conditions 
to which the power of the Collector to make the reference is 
subject. They are also the conditions which must be fulfilled 
before the Court can have jurisdiction to entertain the reference. 
As was said by the Judicial Committee of the Privy Council in 
Nnsserivanjce Pestonjec. v. Mcer Mynooden Khan, (6 M. I. A. 
134 at p. 155), “wherever jurisdiction is given to a Court by an 
Act of Parliament or by a Regulation in India (which has the 
same effect as an Act of Parliament) and such jurisdiction is 
only given upon certain specified terms contained in the Regu¬ 
lation itself it is a universal principle that these terms must be 
complied with in order to create and raise the jurisdiction, for 
if they be not complied with, the jurisdiction does not arise.” 
The same case is also authority for the proposition that “the 
compliance need only bo substantial so as to be intelligible and 
clear.” 

Payment does not debar reference :—It has been pointed 
out in Miran JBa/csh v. Fero.xe Din , 232 P. Ju. R. 1912 : 17 I. C. 
395 that the actual payment of the compensation awarded is no 
part of the Collector’s award and is not necessary to the com¬ 
pletion of it; the award is complete as soon as the Collector 
apportions the compensation among the parties concerned. The 
mere fact that the compensation money awarded under the L. 
A. Act has been paid out to a party docs not oust the jurisdic¬ 
tion of the civil court to entertain a reference duly made under 
the L. A. Act. Jogesh Chandra Roy v. Yakub Ali, 17 C. W. N. 
1057. The fact that the compensation awarded under the L.A. 
Act is withdrawn by the party to whom it was awarded does 
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not affect the right of the party who is entitled to receive it to 
have a reference made to the Court under section 18 of the L. 
A. Act. Iiahit Sahu v. Mnhndeo Choudhurv, 1920 Pat 129 • 
X P.L. T. 143 : 2 U. P. L. R. (Pat.) 43 : 56 I C. 125. ' 

Deposit of money is not necessary *or reference The 

deposit of the moneys in court is not a condition precedent to 
the making of the reference by the Collector aud the court has 
jurisdiction to entertain the rcfercncoi without the deposit of 
the compensation money, Gangadas Muljiv. Tlnji Ali Mahomed 
Jalal, 42 B. 54 : 18 Bom. L. R. 826 : 36 J. C. 433. It is incon¬ 
ceivable that the legislature could have intended that deposit 
in court should bo a condition precedent under section 18 of 
the L. A. Act. 


Demand for reference The word “require”, implies com¬ 
pulsion. It carries with it the idea that the written application 
should itself make it incumbent on the Collector to make a 
reference. Tt is clear frorn the section that those formalities 
prescribed by section 18 are matters of substance and their ob¬ 
servance is a condition precedent to the Collector’s power of 
reference. So it was held in In re Land Acquisition Act and In 
the matter of Government and Nana Kothare, (30 Bom. 275) 
that an attorney’s letter to the following effect, vix., “We have 
the honour on behalf of our clients to state that they do not 

accept the said award.We will senjJ you in due time a 

formal request to refer the matter for the determination of 
the High Court under section 18 of the L. A. Act,” is not 
application for reference. Where on a compulsory acqui¬ 
sition of property a person sends a letter to the L. A. officer 
stating that the compensation awarded to him is inadequate and 
that unless the property is released or proper compensation 
awarded, he would have the acquisition declared void in a civil 
court, that docs not amount to an application for reference 
under section 18 of the L. A. Act. Sammuel Jlurje v. Improve- 
ment Trust , Lucknow, 73 I. C. 127 : 90 O. A. L. R. 925. 

In Secretary of State v. Hakim, 25 I. C. 448, the Collector 
made the award on 7. 6.1912, and on the 11. 7. 1912, a some¬ 
what vague petition on unstamped paper was presented to the 
Collector by all the claimants. The petition was returned on the 
ground that it was unstamped and did not specify the field areas 
to which it related. On the 23rd July 1912 one of the claimants 
presented a written objection to the award, but in it he merely 
asked the Collector to revise his award and grant him further 
compensation. The Collector rejected the application as time- 
barred. On the 14th August 1912, another claimant applied to 
the Collector practically for a review of his award. This appli¬ 
cation was also rejected as time-barred. The remaining clai¬ 
mants, said to be minors, whose mother was acting as guardian 
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made no application after the unstamped petition of the 11th 
July 1912. It was held that the civil court had no jurisdiction 
to deal with the case of the claimants (1) because there was no 
application by any oqc of the claimants asking the Collector to 
take action under section 18 of the Act, (2)because the petitions 
made by the claimants were time-barred. An application to a 
Collector which does not contain any requisition that the matter 
of the award should be 'referred for the determination of a 
court, or the grounds on which objection to the award is taken 
but merely rccpiests him that the matter relating to the compen¬ 
sation may bn postponed till the final decision as to the pro¬ 
priety or legality of the acquisition has been settled by a com¬ 
petent court, is not an application in compliance with the re¬ 
quirements of section 18 of the L. A. Act and a reference made 
by a Collector^on such an application does not confer jurisdic¬ 
tion on the District Judge to entertain the reference. Snkbir 
Singh v. Secretary of Stale, 19 All. 212 : 25 A. L. J. 35 : 97 I. C. 
5GG: 1926 A. I. K. (All.) 760. 

Where a claimant after receipt of the notice of the award 
by the L. A. officer presented a petition stating that he would 
not receive the amount but would contest the matter in the 
District Court, it was held that the statement implied a 
request to the officer to send the papers to the District Court 
and ought to be construed as a petition under section I s !. 
Krishnammal v. Collector of Coimbatore, 99 I. C. 269 : 1927 
A. I. R. (M) 2S2. 

Statement of specific grounds of objection :—Though sec¬ 
tion 18(2) requires that the application for reference shall state 
the grounds on which the objection to the award is taken there 
is nothing in the L. A. Act which requires the claimant to state 
the grounds in detail upon which in applying for a reference 
under section 18 of the L. A. Act, he claims a larger sum than 
that awarded by the Collector. Mahananda Pal v. Secretary of' 
State, 24 C. W. N. 716. When an owner says : “I object to the 
award of the Collector and 1 wish a reference to be made to the 
Court” and then adds in connection with one item of the pro¬ 
perty that the compensation paid for the different classes of 
the lands is very low and also adds in connection with another 
item of property that the compensation for the walls and other 
buildings is too low, he does give grounds for the reference. 
Secretary of State v. Jiwan Palish, 36 I. C. 213 : 67 1\ R. 1916 : 
180 P. W. R. 1916. 

Section 18(2) of the L. A. Act 1894, requires that any 
person interested, who having not accepted the Collector’s 
award, requires the Collector to make a reference to the ’court, 
shall state the grounds on which objection to the award 
is taken. Such requirement is one of the conditions precedent. 
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to the obligation of the Collector to make the reference. But 
there is no express provision in the Act which expressly lays 
down that the claimant in question should be confined to 
those grounds by the court in determining his objection. 'In 
the matter of Itnstomji B. Jijibhoy, 7 Bom?L. R. 981. It should 
be carefully noted that unless an objection is specifically taken 
with regard to a matter stated in the award of the Collector, 
such question cannot be asked at the time of the hearing of the 
case before the court. Secretary of State v. Fakir Mohammad, 
45 C. L. J. 18(5. The jurisdiction of the Courts in land acquisi¬ 
tion matters is a special one arising only when a specific objec¬ 
tion is taken to the Collector’s award and confined to the 
consideration of that objection. When, therefore, it is found 
that the only objection taken was to the ‘amount of compensa¬ 
tion*, the Court cannot consider an objection to* measurement 
which is a distinct objection under the L. A. Act. Pramatha , 
Nath Mulliek v. Secy, of State , 57 I. A. 100 : 57 Cal. 1148 
(I\0): 31 C. W. N. 289 : 5k C. L. J. 154:1930 A. I. R.(P.C) (54. 

Limitation for reference :—The proviso of section 18 (2) 
provides that every application for reference shall be made (a) 
if the person making it was present or represented before 
the Collector at the time when lie made his award, within six 
(reeks from the date of the Collector's award ; (h) in other cases 
within six iveeks of the receipt of the notice from the Collector 
under section 12(2) or within six mouths from the date of the 
Collector’s award, whichever period shall first expire. Adminis¬ 
trator General , Bengal v. The L. A. Collector , 24 Parganas , 12 
C. W. N. 241. 

The word ‘ notice” in cl. [l>) of the proviso to section 18 is 
not restricted to “immediate notice” prescribed in section 12(2). 
If the word “notice” in cl. {b) of the proviso to section 18 bo 
restricted to “immediate notice”, it must follow that the Collec¬ 
tor has no power to give any but immediate notice and that a 
late notice is bad. And if a late notice is bad and inoperative, 
what is the result ?—Does the award of the Collector become 
void and do all his proceedings become abortive, if no imme¬ 
diate notice is given by him as directed by sub-sec. (2) of sec¬ 
tion 12 ? There is no express provision in the Act stating that 
such shall be the result of a late notice. 

According to cl. (/>) of the proviso to s. 18 every application, 
requiring the Collector to refer the matter for the determina¬ 
tion of the court, shall be made, in cases where the party in¬ 
terested who has not accepted the award, was not present or 
was not represented before the Collector when the latter made 
his award “within six iveeks of the receipt of the notice from the 
Collector” under s. 12(2) or within six months from the date of 
the Collector's award whichever period shall first expire. The 
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words “whichever period shall first expire” are important be¬ 
cause they afford the real clue to the interpretation of the 
clause. The alternative period of “six months from the date of 
the Collector’s award” can expire first /.c., before the other 
period of six weeks from the receipt of the Collector’s notice 
only when that notice has been given four months after the 
date of the award. A notice given four months after that date 
can hardlv be “immediate notice.” Nevertheless the clause in 
question does clearly contemplate the giving of such late 
notice and provides for the computation of the time of six 
weeks from its receipt for the purpose of limitation which is 
obvious from the words “whichever period shall first expire.” 
The words obviously point to a late as well as to an imme¬ 
diate notice. • 

So far as the period of limitation provided for in cl. (/>) of 
the proviso to s. 18 goes, it is ma(}c to run from the date of 
the receipt of the notice from the Collector, in which case it is 
six weeks nr from the date of the Collector’s award in which 
case it is six months whichever period shall first expire. That 
means that in any case the proceedings shall be final after six 
months from the date of the award. This evidently contem¬ 
plates that a party interested should not sit quiet, waiting lor 
the Collector’s notice pr plead want of it, but should in any 
case himself be vigilant. The longer period of six months is 
given him as an alternative, where the Collector has not him¬ 
self been prompt. The lateness of the notice, cannot, therefore, 
afifect the question of limitation. 

From these considerations it follows, that the word ‘notice” 
as used in cl. {h) of the proviso to section 18 means notice, 
whether immediate or not. This construction brings all the 
material provisions into harmony with one another. The clause 
in question prescribes one of two periods of limitation for a 
party who has not accepted the Collector’s award—either six 
weeks from the date of the receipt of the Collector’s notice 
whether immediate or not, or six months from the date of the 
award, whichever period shall first expire. These last words 
show that the element of notice is an essential ingredient, so to- 
say, of the two alternative periods and such notice may be 
immediate or not. In the matter of Government and Nann 
Kothare, 30 Bom. 275 ; Administrator General, Bengal v. The 
L. A. Collector, 24 Prgs 12 C. W. N. 241. A land acquisition 
officer made his award on 3rd September, 1909. One of the 
persons interested objected the next day to a part of the compen¬ 
sation being awarded to another claimant. But on 4th March, 
19L0, the Collector directed the disputed sum to be paid to the 
latter. The objector on the 21st March, 1910 moved the 
Collector by an application to make a reference under section 
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18 of the L. A. Act. It was held that tlic Collector's award 
was complete on 3rd September 1909, as soon as he apportion¬ 
ed the amount of compensation among the respective claimants 
and as the actual payment was not necessary to the completion 
of the Collector's award the application 3f the 21st March, 1910 
was out of time and therefore barred by limitation under section 
18(2) ( b) of the L. A. Act, Mir an Bdlcsh v. Feroxe Bin, 14 I. 
C. 537 ; 232 P. L. R. 1912 : 17 I. C.-395. An award written or 
signed by the Collector without being made in the presence of 
or communicated to the applicant is qua the applicant no award 
at all and the period of limitation for filing an objection to the 
award can only be computed from the date when the award is 
made within the applicant's knowledge. Ilari Das Pal v. 
Municipal Board, Lucknow , 16 O. C. 375 : 22 T. C. 652. When 
before the date of the award the Collector having passed an 
order that the party should go to the civil court, the muktear 
of the party ceased to take any further part in the proceedings 
before the Collector, and*a reference was made more than six 
weeks after but within six months of the award, it was held 
that the reference was within time under section 18(2) [h) of 
the L. A. Act. Mohcndra Chandra Butt v. Ahhoy Charan 
Sarnia, 40 I. C. 355. 

Limitation runs from “the date of award” :—Following 
Koovcrbni Sorubji v. Assistant Collector , Surat, 22 Bom. L. R. 
1136 : 59 I. C. 429, it was held in Secretary of State v. Bhagivan 
Pcrshad, (1929) A. I. R. (A) 769 that the expression‘‘date of 
award" being indefinite the legislature meant the date of the 
filing of the award to be the date contemplated in clause (b) 
sub-section (2) of section 18. If limitation is to start it ought 
to start from the date of the filing of the award and not from 
the making of it. “An award is not ‘made' within the meaning 
of sec. 18(2) («) of the L. A. Act till it is drawn up and signed 
and consequently, the starting point of limitation under that 
sub-section is the date of the drawing up and signing of the 
award and not the date when it is settled what the award is 
going to bo." Leah Elias doseph Solomon v. 11. C. Stork, 38 
C. W. N. 844. 

Reference on time-barred application :—The Collector, 
whose position under the Land Acquisition Act, as held by 
the Privy Council in Ezra’s case, is that of an agent to Govern¬ 
ment, having made the reference on a time-barred application 
for reference, can it be said that he must be regarded as having 
waived his right or the right of his principal, the Government, 
to dispute that the reference was unauthorised and therefore 
illegal ? The Collector's authority to make the reference as 
an agent of Government is restricted by the statutory conditions 
prescribed in section 18. The claimants can not plead ignorance 
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of those conditions and the restricted nature of the Collector's 
authority. He cannot bind the Government by stepping outside 
the limits of the power given by section 18. If he does step 
outside them, his action is illegal and no waiver on his part can 
ever atone for the failiKje which the law required him to fulfil 
before his right to require the Collector to make a reference 
could come into existence 1 !! Tn the matter of the Government 
and Ntinu Kothare, 30 B. ,‘275; Collector of Akola v. Anand 
lino, 7 N. L. R. 88 : 11 I. C. 000. It is not open to a Collector 
to waive the objection of limitation and it is always open to 
the Court to hold that an application to a Collector for reference 
could not form the basis of reference under sections 18 and 19 


inasmuch as it was barred by time, .]fian Ghulnm Mohynddinv. 
Secretary of State , 21 I.C. 379 : 18 P.R. 19L4 : 208 P.L.R. 1914. 
The L.A. Act gives exceptional powers to the Collector and sec¬ 
tion 3 of the Limitation Act has no application to proceedings 
under the L.A Act. Krixto Siriyh Sardar v. Secretary of Stale., 


8 P.L. r. 710 : 103 I. C. 293 : 1927 A. J. R (Pat.) 333. So it has 


been held that the final determination of the question whether 
an application under sec. 18 L A. Act is barred by time or 
not must be made by the District Judge. The L. A. oificer has 
no jurisdiction to refuse to make the reference sought to be 
made even if in his opinion the application is not in time under 
cl. («) or cl. (/>) of sub-sec. (5) of sec. 18 of the Act. Ahmed All 


Khan v. Sect/, of State, U O. W. N. 234 : 137 I. C. 68 : 1932 
A. I. R. (Oudh) 180. 


Rut the Allahabad High Court has held in Secy, of Slate 
v. Bhagwan Prasad, 1932 A. L. J. 752 : 111 I. C. 621 : 1932 
A. I. R. (All.) 597 that where a person interested made a time- 
barred application under sec. 18 of the L. A. Act and without 
noticing the point of limitation and the Collector forwarded 
the reference to the civil court, it is not open to the Collector 
or the Secretary of State to say that the reference was wrongly 
made although the ground for saying so may be that the applica¬ 
tion by the owner was belated, i. e., in contravention 
of sec. 18(5). It has been held that the court does not sit in 
appeal over the Collector and the Act does not give any autho¬ 
rity to the “Court” either in express terms or by implication 
to go behind the reference and to see whether the Collector 
acted rightly or wrongly. It is the province of the Collector 
alone to decide for himself whether he should make the 
reference or refuse to do so. 


When the last day for reference is a holiday :—It is a 

moot question whether a claimant is entitled to a deduction of 
time of the holidays from the “six weeks” period of limitation. 
There is a conflict of judicial opinion as to whether the provi¬ 
sions of the Limitation Act would apply to the special period of 
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limitation prescribed in section 18 of the Land Acquisition Act. 
The Land Acquisition Act is a special Act and it would appear 
from the decision of the Rom bay High Court in Garacharya 
v. The President of the Tklgnum Town Municipality, 8 B. 529, 
that the provisions of the Limitation Act a£>ply to special Acts. 
The Madras and the Calcutta High Courts have taken a differ¬ 
ent view. In Veerammn v. Ahbinh, 18 M.99 and in Girijn Nath 
Roy v. Patau i Ilihce , 17 C. 263 » Nqyendra Xath Mall irk v. 
Mathura Mohan Porhi . 18 C. 368, the Madras and the Calcutta 
High Courts have respectively held that the provisions of the 
Limitation Act do not apply to special Acts. In the matter of 
the Government and Nana Kothare, 30 B. 275. 

After the amendment of section 29 (2) {a) of the Limitation 
Act by the Limitation (Amendment) Act, X of 192,2, the provi¬ 
sions contained in section 4, sections 9 to 18, and sec. 22 of the 
said Act have been made applicable only in so far as and to the 
extent to which, they are noj expressly excluded by any special 
or local law. It therefore follows that section 4 of the Limita¬ 
tion Act not having been expressly excluded by the L. A. Act 
I of 1894, applies and an application made on the day on which 
the Court re-opens alter the expiration of the period of limita¬ 
tion is not time-barred. Her also s. 10 of the General Clauses 
Act X of 181)1. 


Time taken for copy of the award 4 not excluded from 
computation: —In 11. X. Rurjorjrev. Special Collector, Rangoon, 
5 Bur. L. .1. 26 : 96 I. C. 1L0 : 1926 A. I. R. (R) 135 it was 


held that under section 12 of the Limitation Act a person who 
makes an application under section 18 of the Land Acquisition 
Act for a reference to be made to the Court is entitled to 


exclude from the period of limitation the time spoilt in ob¬ 
taining a copy of the Collector’s award. But this view has 
been dissented from in the, case of Xafis-ad-Din v. Secretary 
of State, 9 Lahore 214 where it has been held that sectiou 12 


of the Limitation Act docs not apply in computing the period 
of limitation prescribed for an application under sub-section (2) 
of section 18 of the L. A. Act, 1894, and therefore the time 
requisite for obtaining copy of the award cannot be deducted in 
computing the period laid dowu by sub-section [2) of that 
section. Nafis-nd-Din’s case has been followed in Kashi 
Parshad v. Notified. Area, Mihoha, 54 All. 282 : 143 I. C. 
Ill :. 1932 A. I. R. (All.) 598 where it has been held that 
s. 29 of the Jlimitation Act docs not apply to an applica¬ 
tion under see. IS of the L. A. Act for it is neither an applica¬ 
tion for leave to appeal nor an application for review of judg¬ 
ment ah contemplated by sec. 12 of the Limitation Act. There¬ 
fore the applicant is not entitled to deduction of the time 
occupied in obtaining a copy of the award. 
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The Land Acquisition Act mentions no such thing as a 
judgment of the Collector making an award under the Act. 
If the claimant objects to the award, he ought to know why 
he'objects. The Collector's reasons are not necessary for his 
objection. Further, 4 section 12 of the Limitation Act, which 
alone can possibly apply, speaks of a copy of the award not of 
the Collector’s judgment. In the matter of the Government 
and Katin Kothare , 30 13. 275 (288). 

No extension for minority :—Under section 18 of the L. A. 
Act no extension of time is allowable on the ground of minority 
Secretary of State v. Hakim , 25 I. C. 448. 

Reference when Government claims the land as owner :— 

It has been held in Imdad Alt Khan v. Collector of Varnkha• 
had , 7 A. 817, that the Collector has no power to make a 
reference to the District Judge (under section 15 of Act 
X of 1S70), in cases in which he claims the land in ques¬ 
tion on behalf of the Government 1 or the Municipality and 
denies the title of other claimants and the District Judge 
has no jurisdiction to entertain and determine such reference. 
The reason for holding that in such cases no reference lies 
is that “the special jurisdiction of the Judge for this 
purpose is intelligible enough. It was never intended to be 
extended to a case in which the Collector claims the land on 
behalf of the Governificnt or the Municipality and denies the 
title of other claimants to the land. Such a position would be 
inconsistent with the applicability of the Act, for it denies the 
right of any person to compensation. It seems a contradiction 
in terms to speak of the Collector as seeking acquisition of 
land, when he asserts that the land is his own, and that no 
other person has any interest in it." The Crown Brewery , 
Mussourie v. The Collector of Dehra Dim, 19 All. 339. 
Where Government issues a notice under s. 9 of the L. A. 
Act in respect of land of which it claims to be the owner,, 
whether or not it admits that some other person holds a subor¬ 
dinate interest in it, it is open to any person claiming an inter¬ 
est in the land to assert that interest and if he does so, the 
Collector is bound to enquire into the extent of the interest in 
proceedings under section 11 of the Act. If however the Collec¬ 
tor decides the question of title in dispute between a claimant 
and the Government against the former the question cannot 
form the subject of a reference to a District Judge under section 
18 of the Act. The claimant's remedy in such a case is by a 
separate suit. Mahomad Wajcb v. Secretary of State, 24 O. C. 
197 : 8 O. L. J. 426 : 64 I. C. 93. 

In Babnjun v. Secy, of State, 4 C. L. J. 256 it has been made 
clear that when the Government or a Municipality or other 
local authority for whose ultimate benefit the land is being 
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acquired, claims to be the full owner, and uo other person has 
any sort of right in the land, there is nothing to be acquired. 
But when the claim of the Municipality or other local authority" 
is to a restricted right, there is nothing ip the Act to prevent 
the Government from acquiring the laud and then dealing with 
it in any manner it chooses. There is nothing to limit the scope 
of the Act so as to exclude from its operation all cases in which 
a Municipality or other local authority,’for whose ultimate benefit 
the Government may wish to take action, happens to have 
some interest in the land to be acquired. 

In the case of Afangaldas Girdhardas Parelch v. The 
Assistant Collector of Prantij Prant , Ahmedabad , 45 B. 277, 
the facts were that the claimant owned a bungalow which 
stood within the limits of Ahmcdabad cantonment. The 
Government having acquired the bungalow under the L. A. 
Act the claimant was awarded Its. 4,500 as compensation 
for the superstructure of* the bungalow, and Its. 18,634 were 
awarded to Government as compensation for the land on the 
footing that the land being within cantonment limits belonged 
to Government. The claimant appealed to the High Court, 
contending first that the superstructure was undervalued and 
secondly that he was entitled to the full compensation for land 
also inasmuch as under the provisions of tho L. A. Act the 
court had no jurisdiction to try any question of title or appor¬ 
tionment between the claimant and the Government. It was 
held that in a proceeding under the L. A. Act, it is competent 
to the court to adjudicate on any question of title to the land 
acquired, or to apportion the amount of compensation for it, as 
between the claimant and the Government. Under the L.A. Act 
what is acquired is the land which includes all that is stated in 
cl. (a) sec. 3 of the L. A. Act. But in the case of any land with 
superstructure thereon in which the Government have an 
admitted interest or wherein that interest is a matter of dispute 
between a claimant interested in the property and the Govern¬ 
ment, it is open to the Government to acquire that property 
under the Act. When it conies to a question of determining 
the market-value of the property acquired and the sum payable 
as compensation for the property acquired to the person having 
a limited interest in the property, it is open to the court to 
determine what sum is really payable to the limited owner. The 
question of title in such proceedings is really incidental to the 
question of the determination of the market-value of the interest 
of the claimant in the land acquired. Sec also Government of 
Bombay v. Esnffali Salebhoy , 12 Bom. L. R. 34 : 5 I. C. 621 ; 
Deputy Collector , Calicut v. Aiyavii Pillai , 9 M. L. T. 275 : 9 I. 
C. 341 ; Bejoy Kumar Addy v. Secretary of Slate , 25 C. L. J.. 
476 : 39 I. C. 889. Where on a reference by the Collector to 
the District Judge under section 18, title to land is claimed on 
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within six months of the date of the original award. In either 
view of the case the Collector was hound as enjoined by the 
section to initiate the judicial proceedings contemplated by 
Part III of the Act. 

Remedy for refusal of the Collector to refer :—There is a 
great divergence of judicial opinion as to whether the High 
Court has jurisdiction tb revise the order of the Collector when 
he refuses to refer. The views held by the different High 
Courts arc the following. 

Calcutta t'icir :—In deciding the question in Administrator- 
General, Bengal v. The L. A. Collector , 12 C. W. N. 241 (245), 
the Calcutta High Court observed : “the question which arises 
is whether the High Court has jurisdiction under section 622 
C.P.C. (now sec. 115) or section 15 of 24 and 25 Vic., c. 104 to 
interfere. It is admitted that up to and including the time of 
•making his award the Collector was, in no sense, a judicial 
officer and that the proceedings before him were not judicial 
proceedings, E\ra v. Secretary of Shite, 32 C. 605 : 9 C. W. N. 
454, and however irregular his proceedings were, we cannot 
interfere with his award made under section 11 of the Act. 
But where an application is made to the Collector requiring 
him to refer the matter to the civil court, the Collector 
•may have to determine and determine judicially whether the 
person making the application was represented or not when 
the award was made o! whether a notice has been served upon 
the applicant under section 12(2) and what period of limita¬ 
tion applies and whether the application is under the circum¬ 
stances made within time. The Collector's functions under 
Part Ilf of the Act are clearly distinguishable from those 
wider Part II of the Act. Part III of the Act relates to 
'proceedings in Court. The Collector in rejecting the applica¬ 
tion was a court and acting judicially and his order is subject 
to revision by this Court. To hold otherwise would be to give 
finality to an award under section 11 even in rases in which the 
Collector acts irregularly ami contrary to law ami then refuses 
on insufficient grounds to make a reference umlcr Part III of 
the Act. The parly aggrieved may be left without remedy which 
is implied by a judicial trial before the Jiulge." See also Krishna 
Das Boy v. The L. A. Collector, Pabna, 16 C. W. N. 327 : 16 
C. L. J. 165. Although the L. A. Collector is not a court 
within the meaning of section 115 of the Civil Procedure Code 
or sec. 107 of the Government of India Act and consequently 
that section does not strictly apply to an order by the Collector 
refusing to make a reference to court under sec. 18 L. A. Act 
still there being no other remedy outside the jurisdiction of 
Chartered High Courts, the High Court has power to revise 
such an order. Leah Elias Joseph Solomon v. II. C. Stork , 38 
C. W. N. 844. 
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Madras view :—The Madras High Court at first in Best and 
Co. v. Deputy Collector of Madras, 20 M. L. J. 383: 2 M. W. N. 
348 : 4 Tj. W. 525 : 30 I. C. 621, following ftkra v. Secretary of 
State , 32 C. 605 (P.C.) took a contrary view. But in Paramos - 
tvara Aiyar v. Land Acquisition Collector}Palghat, 42 M. 231 
it was held following the decision in The Administrator- 
General, Bengal v. The L. A. Collectot , 12 C. W. N. 241, 
that the decision in Best t£‘ Co. v. Deputy Collector , Madras 20 
M. L. J. 388 was erroneous and that the order of the Collector 
in refusing to make the reference is a judicial order and the 
High Court in its re visional jurisdiction can set aside the order 
if it is found illegal. 

In Abdul Settar v. Special Deputy Collector , Vi xagapatam , 
47 M. 357: 46 M. L. J. 200 : (1021) M. \V. # N. 224 ; 19 
L. W. 445 : 84 I. C. 616 : (1924) A. I. 11. (M) 442, the ques¬ 
tion, “has the High Court power under section 115 C. P. C. * 
or under section 107 of the Government of India Act to revise 
the order of the Collector acting under the provisions of the 
L. A. Act 1894 refusing to refer to the Court an application 
under section 18 of the same Act by a person interested, re¬ 
quiring him to refer the matter for the determination of the 
court,” was referred to a Full Bench for answer. Schwabe, C. 
J., in delivering the judgment of the Full Bench, observed : 
“There is a considerable conflict of authority on the point and 

the matter has accordingly been referred a Full Bench. 

It is pointed out and I think correctly pointed out that when he 
(Collector) acts under Part III of which section 18 forms part, 
he is acting in a different capacity, because he was then to 
decide certain things ; he has to send the case to the District 
Conrt, if certain provisions in that section have been complied 
with, one of which is the question of time, that is to say, lie has 
to decide whether the application is barred or not and in doing 
so, in my judgment, he acts judicially. But the further question 
arises whether he acts as a Court. 1 think it is quite possible 
for persons to be given judicial function or functions which 
they have to exercise judicially without their being made courts 
properly so called, and 1 think a very clear instance is the case 
of registration authorities who have to decide whether or not 
they will accept the registration of certain documents, and it has 
been held by a Full Bench of this Court in Krishnuntalv. Krishna 
Iyangcr , 22 M.L..J. 50,that in respect of a refusal of registration 
by a. registration ollicer no revision petition lies to this Court 
because he is not a court at all. I doubt if the Collector sits as a 
Court. Further the question arises, assuming that the Collector 
is a Court, is he a Court subordinate to the High Court within 
the meaning of section 115 of the C. P. C. V In my judgment 
he is not. There is no power of appeal from his decision to any 
one, cither to the District Court or to this Court. There is nothing 
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in the Act to show that he is in the true sense of the word in 
any way subordinate to the High Court. As far as Madras is 
concerned the Courts recognised arc those Courts which arc re¬ 
ferred to in vnrious a statutes, such as Madras Civil Courts Act. 
His court, if a court at all must be a civil court. The Civil 
Courts are enumerated in the Civil Courts Act and the Court 
of the Collector sitting under the L. A. Act finds no place in 
that enumeration. On the whole, I think, I must come to the 
conclusion that even if the Collector exercising his function 
under section 19 although those functions are, as I have pointed 
out, judicial functions, is a court, he is not a court subordi¬ 
nate to the High Court. Therefore, no revision lies to this 
Court." 


Bombay view :—In Bailer ishnn Daji Unpin v. The Collector , 
Bombay Suburban, 47 B. 099 : 25 Horn. L. R. 398 : 73 I. C. 
354 : (1924) A. I. R. (B) 290, Macleod, C. J., held : “1 can quite 
understand that if the Collector refuses to do an act which is 
incumbent upon him under the provisions of the L. A. Act, 
Part HI, there should be some remedy available to the party 
aggrieved. But it does not follow that tlie refusal of the Collec¬ 
tor to do his duty is a judicial act or even if it is a judicial act 
it is a judicial act of a Court subordinate to the High Court... 
As far as I can see the High Court has not been given the 
power to interfere wi/li the proceedings of the Collector, so 
that, if he refuses to do, what seems incumbent upon him 
under the provisions of section 18 of the L. A. Act, we cannot 
direct him to make a reference and the proper remedy is cither 
for the legislature to give us power of superintcndanco over 
the Collector’s proceedings under the; L. A. Act, or for Govern¬ 
ment to draw the attention of their officers to the provisions of 
the Act and lay down rules for their guidance, if they have not 
already done so/’ 


Allahabad view :—In Kashi Parshad v. Notified Area of 
Mahoba, 54 All. 282 : 148 I. C. Ill : 1932 A. I. R. (All.) 598 it 
has been held that where a Col lector acts under section 18 he is 
not a Court subordinate to the High Court within the meaning 
of sec. 115 C. P. C. and the High Court has no jurisdiction to 
revise his order even if he improperly fails to make a reference 
or having made it withdraws it before it has reached the Dist. 
Judge. 

Following the above case it has been held by the same 
High Court that a Collector, in making or refusing to make a 
reference under s. 18 acts in an administrative capacity and not 
judicially. Even if it were held that the Collector in this .matter 
acts judicially, he is not a Court, and certainly not a Court 
subordinate to the High Court. It is an essential characteristic 
of a “Court" that it should have power to determine questions 
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in dispute between litigants, on the merits, and the Collector 
has no power to determine upon the merits the questions raised 
by the application submitted to him under a. 18 ; he is merely 
required to refer the questions for determination to the Court 
of the Pist. Judge. The High Coxyt has no appcllete 
jurisdiction over the Collector acting under the L. A. 
Act ; and by s. 55 of the Act power Js given to the local 
Govt, and not to the High Court, to make rules for the 
guidance ofc‘ oflicers in all matters connected with the 
enforcement of the Act, including, therefore, the gui¬ 
dance of the Collector when dealing with an application under 
s. 18. So, even if the Collector be regarded as a Court in any 
sense of the word, it cannot be detuned that the Court is sub¬ 


ordinate to the High Court. No revision, therefore, lies to the 
High Court under sec. 115 of C. P. C. against aq order passed 
by a Collector under s. 18 of L. A. Act refusing to make a re¬ 
ference to the Court of the l). J. Bhujani Lai v. Monetary of 
State, 54 All. 1085 : 1932 A. L. J. 799 : 1932 A. T. R. (All.) 




Punjab rim' :—In (lie Punjab, it was at lirst held in Iiafc- 
ud-Din v. Secretary of State, 05 P. R. 1915: 144 P. VV. R. 1915: 
31 1. 7b, that a Collector who takes action under section 18 

of the Jj. A. Act is notin any sense a civil court, and the 
Chief Court has no jurisdiction to interfere with the order re¬ 
jecting an application praying that the matter of the award be 
referred for the determination of tin* Court. Put it lias subse¬ 
quently been held in Sir retail/ of Stale \\ Jiiran, Pxtksh , 07 P. 
R. 1910 : 180 P. W. R, 191b : 30 I. C. 213, that a Collector in 
making a reference, or refusing to make a reference acts judi¬ 
cially and therefore his proceedings are subject to revision by 
the High Court* 15ut again in Mnshtm/ AH v. Secretary of State, 
31 Pnnj. L. R. 158 : 127 T. C. 711 : 1930 A. T. R. (O 213 it has 
been decided that a revision over an order by a Collector dis¬ 
missing an application made by a person under the L. A. Act, 
sec. IS, to refer the matter of his right to receive the compen¬ 
sation instead of another does not lie as the High Court is not 
competent to revise the order of the Collector. 


j Patna rieic :—The Patna High Court in Samiras watt 
Pattackv. The Jjunl, Acquisition lJepuly Collector of ('hantpa- 
ran, 2 Pat. L. J. 204 fully endorsed the vi<‘W of the Calcutta 
High Court as held in the Administrator-dene rat, Bengal v. 
The L. A. Collector, 12 C. W. N. 241 and held that the High 
Court has jurisdiction to sot aside an order of the Collector 
refusing to make the reference. 


Omlh view :—-It was held in Mari Das Pal v. Munici¬ 
pal Hoard , Lucknow, 10 O.C. 375 : 22 I. C. 652, that a Collector 
in rejecting an application made under section 18 ( 1 ) of the 

9 
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L. A. Act, acts judicially and liia order is open to revision by 
the High Court. Consistently with this view it has been held 
in Ahmad Ali Khan v. Secretary of State, 9 O. W. N. 231: 137 
I. C. 38 : 1932 A. I. R. (O) ISO that an order ot’ the L.A. Officer 
in which he refuses tot make a reference under sec. 18 is a judi¬ 
cial order and as such is subject to revision by the High Court. 
Though the proceedings culminating in an award under Part II 
of the Act are administrative and not judicial, if an ascertain¬ 
ment of value is desired by the owner, he can obtain it by re¬ 
quiring the matter to be referred by the Collector to the Court 
and these proceedings would be judicial. 

Burma rietr :—The Chief Court of Burma in Robert 
Leslie v. Collector of Mergni, (1905)1 L. B. It. 132 held that the 
proceedings under Part III of the L. A. Act are judicial in 
character. The Collector maybe considered acting as “Court”. 
An order passed bv a Collector dismissing an application under 
section IS for a reference to the Court regarding his award of 
compensation for certain lands is a judicial order and is sub¬ 
ject to revision by the High Court. But in Rnrjorjee v. 
Special Collector of Rangoon, 5 Bur. L J. 20 : 90 l.C. 110 : 1920 
A. I. It. (Rang.) 135 it was held that where a land acquisition 
otlicer refuses to make a reference to Court under section 18 of 
the L. A. Act, the person aggrieved by such refusal may make, 
an application under section 15 of the Specific Relief Act to 
the High Court for an- order directing the land acquisition 
otlicer to make the reference. Again in J L 11. Magel v. Land 
Acquisition Collector , Myingyan, 12 Rang. 275 it has been 
held that “in making an award under s. II of the L. A. 
Act the Collector is acting as a revenue oil ice r and 
in an administrative and not in a judicial capacity. The 
Collector therefore, is not acting as a Court when he makes or 
refuses to make a reference under section 18 of the Act, and 
the High Court has no jurisdiction to revise his order under 
s. 115 of the Civil Procedure Code.” 

What should the reference contain :—In making the refer¬ 
ence the Collector shall state for the information of the Court 
in writing (a) the situation and extent of the land with particu¬ 
lars of trees, buildings, standing crops etc., thereon, (b) the names 
of the persons whom he has reason to think interested in such 
land, {(:) the amount awarded for damages under sections 5 and 
17 or either of them and the amount of compensation awarded 
under section 11, (d) if the objections be to the amount of com¬ 
pensation, the grounds on which the amount of compensation 
was determined. To the said statements shall be attached a 
schedule giving the particulars of the notices served upon and 
of the statements in writing made or delivered by the parties 
interested. These statements are necessary for the proper de¬ 
termination by the court of the market value of the land as 
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defined in section 3(a) of the Act and also for the apportionment 
of the compensation money amongst the persons interested. 


Result of Collector’s failure to send statements :—Clause 
(d) of sec. 19 is a “most salntory provision of the law of L. A., be¬ 
cause, by requiring the Collector to state in the reference to the 
Court the grounds on which the arnouqj of compensation was de¬ 
termined it operates as a safeguard against any arbitrary award 
being made.” Madhusudun Das v.*The Collector of Cuttack, (i 
C. W. N. 40(5. The failure of the Collector in making a refer¬ 
ence under section 18 of the L. A. Act to state the grounds ou 
which the amount of compensation was determined as required 
by section 19 {d) makes it incumbent upon the Collector to 
justify the award before the Special Judge. 1 lavish Chandra 
Xror/ff v. Secretary of State, 11. C. W. X. 875.^ The burden of 
proof is ordinarily on the claimant in the court* of the Special 
Judge to prove that the valuation made by the Collector is ii*- 
sufficient. But the burden must vary according to the nature 
of the enquiry made by tlfo Collector. If no evidence has been 
taken by the Collector and if no reasons have been given in 
his decision to support his conclusion the claimant has a very 
light burden to discharge. The ipse di.r.it of a Collector has 
very little weight and is not prinia. facie evidence of the correct¬ 
ness of his award. Fink v. Secretary of State , 34 C. f>99 ; 


Murtcari Pudamji v. Deputy Collector, Ad out, 27 M. L. J. 100 : 
24 I. C. 111. Where a L. A. Collector •merely forwards to the 
judge a statement of a claim preferred under s. 18 with an ex¬ 
pression of opinion that the claimant is not interested in enquiry 
he cannot be said to refer the case within the meaning of s. 19 


of the Act, De.st d’ m Company v. Deputy 
20 M. L. T. 388 : 2 AT. W. N. 318 : 4 L. W. 


Collector, Madras, 
7)3”) : 30 I. C. 021. 


20. The Court shall thereupon cause a notice speci- 
^ , .. lying the day on which the Court will 

proceed to determine the objection, 
and directing their appearance before the Court on that 
day, to be served on the following persons, namely :— 

(a) the applicant ; 


(b) all persons interested in the objection, except 
such (if any) of them as have consented 
without protest to receive payment of the 
compensation awarded ; and, 


(c) if the objection is in regard to the area of the 
land or to the amount of the compensation, 
the Collector. 
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Courts under Act X of 1870 and Act l of 1894: —The change 
that has been made in the constitution of the “court” by the 
present Act is very well explained by the Select Committee. 
“By sections 10 and 11 of the Bill (passed into Act I of 
1891) parts III and J|V of the present Act (X of 1870) are 
repealed and a new procedure substituted for that which now 
obtained in the decision <of objection to the Collector’s award. 
Under the Act (X of 1870) if any one of the persons interested 
docs not attend in the proceedings before the Collector, or if 
the Collector is unable to agree with the persons interested as 
to the amount of compensation or if upon his enquiry questions 
arise respecting title to the land or interest therein, the Collec¬ 
tor is bound to refer the matter to Court, which then proceeds 
to determine it with the help of assessors appointed by the 
Collector and the persons interested respectively. It was poin¬ 
ted out in the Statement of Objects and Reasons that these 
provisions entailed in a great number of eases unnecessary 
trouble, delay and expense to the owners of land acquired under 
the Act ; for experience has shown that failure in attendance 
before the Collector is more frequently due to mere indifference 
than to any actual dissatisfaction with the award. In the acqui¬ 
sition of land for a railway, for example, it constantly happens 
that the interest of an individual owner is so insignificant that 
he finds it not worth his wdiile to attend before the Collector. 
His absence, however, under the rigorous conditions of the Act, 
necessitates a reference of the case by the Collector with all 
the attendant trouble and expense, not merely to the proprietor 
who was absent but to many othi rs who may be associated with 
him in the matter and who may be themselves perfectly satisfied 
with the award.” 

“The Bill accordingly proposed to make the Collector’s award 
final, with the proviso that any person dissatisfied could sue the 
Collector in civil court. The Committee are advised that in order 
to attain the end in view so radical a change in the procedure 
for the adjustment of the compensation is unnecessary. They 
think with more than one of the Governments consulted that it 
will be sufficient to provide that the Collector's reference to the 
civil court shall otihj he made, when a person , dissatisfied u'ith 
the award , ask that it he referred , the award being other tv isc final. 
This change in the present law is reasonable and the Committee 
are of opinion that it sufficiently corrects the main practical de¬ 
fect in the Act. They cannot leave out of sight, that the valua¬ 
tion upon which ft Collector proceeds is ordinarily made by 
native subordinates whose official interests lead them to make 
the valuation on the lowest possible scale, and that in many 
cases the owmers of hind acquired under the Act art; poor pea¬ 
sants who have neither the means nor the courage to undertake 
a formal suit against the Collector of their district, and 
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who would accept very inadequate compensation rather than 
do so.” 

“As to the discontinuance of the system of Assessors all 
authorities are agreed. It is the universal remark that compe¬ 
tent Assessors are not easily procurable, and that there is an 
irresistible tendency for the Assessor to become not an adviser 
but a partisan, adding very largely to the cost of the trial with¬ 
out assisting the Judge. In the words of Mr. Justice Parker, 
the nominees are faithful to their trust and deliver their opinion 
with minds altogether unafleeted by the evidence.” 

“The Committee have accordingly substituted for sections 
10 and LL of the Hill a revision of Parts III As IV of the Act 
effected in accordance with the views whiclj have thus been 
expressed. The Collector's atrard. trill hr referred In the. Court 
whenerrr any person interested asks that it he. referred , hut on ftl 
then. The Judge trill give las decision on it, and in all rases 
there will he a right of appeal front the Judge's atrard to the 
High. Court." Pre’iminary Report of the Select Committee 
dated 2nd February, 1893. 

Notice of hearing in Court :—The apportionment of the 
compensation is quite distinct from that of settling the 
compensation under the provisions of the Act and any 
dispute as to the apportionment is oyly decided as between 
the persons who are actually before the Court. A separate 
notice, therefore, of the apportionment proceedings is 
required to bind any person by these proceedings and where 
such a notice has not been served, any party interested, 
although served with notice of the proceedings for settling 
the amount of compensation, cannot be considered a party to 
the proceedings for apportioning it, and is not barred by the 
decision in the latter proceedings from bringing a suit under 
the proviso to section 10 of Act X of 1870 (now section 31) to 
recover a share of the money so apportioned. Tlnrmul]an Bihi 
v. Cadtna Loeltun , 12 C. 33. To a reference to the civil court 
by the Collector under the provisions of sec. 18 of the L. A. 
Act, the local authority at whose instance and at whose cost 
the acquisition of land is made is not a necessary party and is 
not entitled to a separate notice, of the reference. Mandalay 
Municipal Committee v. Mating It, 7 Rangoon 20 : 117 I. C. 
247 : 1929 A. 1. R. (It) 115. 

' Notice to the Collector : —Notice to Collector is necessary 
only in a case where the objection is in regard to the area 
of the land or to the amount of compensation. K. N. K. U. M. 
K. .Che It gar Finn y. Secretary of State , 11 Rang. 344 : 1933 A. 
I. R. (Rang) 170. Under section 20 (c) of the L. A. Act, the 
Secretary of State, is only interested in the amount-of compen¬ 
sation which the Collector, or the Court in reference by the 
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Collector, awards. lie is not interested as a party in the 
distribution or apportionment of the compensation. His interest 
ceases when he has placed at the disposal of the Court the 
amount of compensation. Any dispute as to the distribution 
or apportionment of thfc amount must be fought out between 
the parties who claim a share in the compensation. Smnrnf 
Das v. Secretary of state, <20 A. L. J. 1)04 : 77 1. C. 112 : (1922) 
A. I. R. (A) 43S. 

Procedure in Court-'hie proceedings of the Court in a 
reference under section IS are not a mere continuation of the 
Collector’s. They are judicial proceedings and decision must 
be based on evidence before the Court or an admission made 
by the parties. Evidence before the Collector cannot be consi¬ 
dered as evidence Indore the Court except with the consent of 
parties. (\ It. .1/. A. Firm v. Special Collector of Fry a , 8 Rang. 
394 : 127 1. C. 733 : 1930 A. 1. R. (Rang) 3-10. In proceedings 
for the payment of compensation in regard to acquisition of 
lands under the L. A. Act. the proceedings before the Court are 
of the nature of objections to the Collector’s award and not a 
judicial enquiry independently undertaken into such questions 
as the claimant mav raise. Secy, of Stale v. ('. It. Sahramaitia 
Aj/yar, 59 M. L. J. 30 : 127 I. C. 298 : 1930 A. I. R. (Mad) 370. 
The reference to Court of the objections to the Collector’s 
award is not a suit, Mahaileri v. A 'erlamaui, 20 M. 209 ; nor 
by way of appeal agaipst the Collector’s award It is for a 
judicial investigation and trial by a Court of competent jurisdic¬ 
tion as to measurement, area, market value of the land acquired 
and also who arc the persons interested in the apportionment 
of the compensation money. Sri Jlaja llom made vara Venkata 
Sara Saida v. Alinuni Snhrayadn , 10M.L.J. 319 : 2 M.W.N. 4 : 
12 J. C. 130. 

As has been observed in F. Taylor v. Collector of Furuea, 
1IC. 423, the L. A. Act provides for two classes of refer¬ 
ence to the judge, one to assess compensation and the other 
to apportion the compensation. From the earliest time down¬ 
wards it has been the invariable practice to treat apportionment 
of the compensation as distinct from that of settling the amount 
of compensation under the provisions of the Act, and any dis¬ 
pute as to the apportionment is only decided as between those 
persons who are actually before the Court. Jfnnnntjan liihi 
v. Fatima Lorhttn Das, 12 C. 33. The value of land acquired 
under the L. A. Act should ordinarily be determined as a whole 
and tiie question of apportionment of compensation awarded 
amongst claimants of different degrees should thereafter bn 
taken into consideration. Srtdhn (Jharan Roy Chotrdhnry v. 
Secretary of Stale, 31 C. L. J. 93. “The L. A. Act contemplates 
two perfectly separate and distinct forms of procedure,” obser¬ 
ved Their hardships of the Judicial Committee in liarnuhundra 
Jiao v. Ramachandra Rao, 45 M. 320 : 35 C. L. J. 545 : 26 C. 
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W. N. 713, “one for fixing the amount of compensation described 
as being an award (an appeal from that award or of any part 
of that award is given to the High Court under section 54 of 
the Act) ; and the other for determining, in case of dispute, the 
relative rights of persons entitled to the* compensation money. 
AVhen once the award as to the amount has become final all 
questions as to fixing of compensation^re then at an end ; the 
duty of the Collector in ease of dispute as to the relative rights 
of the persons together entitled to the. money is to place the 
money under the control of the Court, and the parties then can 
proceed to litigate in the ordinary way to determine what tlicir 
rights and title to the property may be/’ 


Parties in a reference :—The party at whose instance the 
reference was obtained occupies the position of the plaintiff and 
his opponents that of the defendants. Br/tary I fat Snr v. Nando 
Lai (rossain, 11 C. \V. X. 430. A company or corporation fer 
whose benefit land may be acquired is not a necessary party in 
a land acquisition proceeding. Section fit) of the L. A. Act 
allows such company or corporation to appear simply for the 
purpose of watching the proceedings or assisting the Secretary 
of State. Such a company or corporation has no power to 
ask for a reference under section 18 of the Act, nor has it the 
rielit to appeal against the decree made upon a reference. In the 
■mailer of the Applnation of the ('hah man , Ilotcrnh Municipality , 
0 (J. W. X. lxvi ; The Mnnit ipal Corporation of Pabnax. dogca¬ 
rt ra Narnia Pahshit, 13 W. X. 116 : 4 I. C. 332. 


To a reference to the civil court by the Collector under the 
provisions of see. 18 of the L. A. Act, the local authority 
at whose instance and at whose cost the acquisition of land 
is made is not a necessary party and is not entitled to a 
separate notice of the reference. Mandalay Municipal Com¬ 
mittee v. Maung h, 7 Rang. 20 : 117 I. C. 247 : 1020 A. I. R. 
(R) 115. The real party to a proceeding in a land acqui¬ 
sition case is not the Collector but the Government, Collector 
of A Lola v. Ananrt l\ao, 7 X. h. R. 88 : 11 I. C. 000. In a 
litigation to which the Crown is a proper party, it is the 
Secretary of State for India who alone can represent it, 
(iorrnunent of Bombay v. K.^nfatly Salrbhoy, 34 Bom. 018 : 12 
Bom. L. R. 34 : 5 I. C. 021. Under the provisions of the L. A. 
A (it when reference is made to the Court by the Collector under 
sec. 18, the Collector is to be a party to the proceedings if the 
objection is in connection with the area of the land or the 
amount of the compensation awarded. But if the objection is 
with respect to the person or persons to whom the compensa¬ 
tion is payable the collector is not an interested party and 
ought not to be served with a notice under sec. 20 (b). K. N. 
K. It. M. K. Cheityar Firm v. Scry, of State., 11 Rang. 344 : 
1933 A. I. R. (Rang) 176. 
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21. The scope of the enquiry in every such pro- 
Restriction on scope ceeding shall be restricted to a consi- 
of proceedings. deration of the interests of the persons 

affected by the objection. 


Source and origin bf civil court’s jurisdiction Tt is 

clear that it is the reference under section IN that gives the 
Court jurisdiction over the matters referred. The L. A. Court 
has jurisdiction only over those matters which have been re¬ 
ferred by the Collector under section IN and on no other matter. 
The Court is powerless, if there is no reference by the Collector 
or if the Collector refuses to refer or the refernce is bad in law. 
The conditions laid down in section IS must be strictly ful¬ 
filled for a valid reference to Court before the Court can have 


jurisdiction to entertain the reference. As has been pointed 
out by the Judicial Committee of the Privy Council in Xussrr- 
/rnnjee Pestnnjre v. Meer Jlijuoodrau Khan, (i M. 1. A. 131, 
“whenever jurisdiction is given to a Court by an Act of 
Parliament, or by a Regulation in India (which has the same 
effect as an Act of Parliament) and such jurisdiction is only 


given upon certain specified terms contained in the Regulation 
itself, it is a universal principle that these terms must lie com¬ 
plied with in order to create and rahe the jurisdiction, for if 
they bo not complied with, jurisdiction does not arise.” In 
the mutter of Xu no Kolhurc , JO Bom. 37o 


Exclusive jurisdiction of the L. A. Court: —When statutory 
rights and liabilities have been created and jurisdiction has 
been conferred upon a special court for the investigation of 
matters which may possibly be in controversy such jurisdiction 
is exclusive and cannot concurrently be exercised by the ordi¬ 
nary court, Maharaja Sir Jtameswar Siuqh v. The Srcrctary of 


State, IL C.W.N. 370 : 31 Cal. 4.0 : o C.L.J. 600. Some lands 


were acquired for a railway and the Collector after serving notice 
under the L. A. Act upon the zemindar and the putnidar ap¬ 
portioned the compensation money half and half between them. 
Neither party applied for a reference under the L. A. Act and 
the putnidar withdrew the amount awarded to him. The zemin¬ 
dar thereupon brought a suit for recovery of the amount with¬ 
drawn bytheputnidaron the ground that under the putni kabuliat 
the putnidar was not entitled to any compensation money. It 
was held that the zemindar having been served with notice under 
section 9 of the Act was bound to apply for a reference under 
sect ion 18 when he was dissatisfied with the award, and he cannot 


maintain a suit in the ordinary court to re-open the question. 
The Act creates a special jurisdiction and provides a special 
remedy. And ordinarily when jurisdiction has been conferred 
upon a special court for the investigation of matters which 
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may possibly bo in controversy, snch jurisdiction of the civil 
court is ousted, Bhandi ft infill v. Ramadhin. Hoy, 10 0. W. N. 
991 : 2 0. L. J. 20 n ; Sterens v. Jearoke , (1848) 11 B.731 ; 
Wf‘<-t v. Doivnmnn, (1880), 14 Cli. I). IW. ; llamaehandra v. 
Secretary of State -. 12 Mod. 805 ; Saihesh Chandra ftarkar v. 
Sir Be jo y Cliaud Mahtah 20 O. W. N. 500: 05 I. C. 711. 

Whenever a question of title arises Tjetweon rival claimants, 
it must under the terms of the L. A. Act bn decided in the case 
and cannot be made the subject of a separate suit. Ihhnjan v. 
Secretary of State, ' (J. L. J. 250. The remedy of a person 
dissatisfied with an order made by the L. A. Collector under 
s(*ction 11 of the L. A. Act is by a reference under section 18 
of the said Act and not by a suit in the ordinary, civil court 
for damages against the Secretary of State, Joyesh Cfrntdra. 
Roy v. Secretary of State 29 (1 L. ,1. 53. Xo civil court, has 
any jurisdiction to go into any question divided by the L. A. 
Court. In a claim disposed of by the Collector in the course 
of L. A. proceedings under the special procedure prescribed 
by Act I of 1891 the Collector’s order of adjudication of the 
rights of the owners or claimants to the property for which 
compensation has been assessed cannot be questioned other¬ 
wise than by reference to Court under the provisions of the 
Act, and the civil courts are not competent to re-open and 
determine matters disposed of in accordance with the Act in a 
separate suit. A mot ok Shah v. ('ha ran. Das, 1(5 P. W. R. 1913 : 
17 i. C. «St. 


A person who, having been made a party to a reference 
under the L. A. Act had the opportunity and duty litiga¬ 
ting his claim before the Special L. A. Judge, but did 
not there press his claim to any part of the compensation, is 
not entitled to come again to the civil court and re-open the 
question. It unfit ftinyh- v. Sajjml Ahmad Chowllmnj, 32 I. C. 
922 ; Secretary of State, v. (Jnanmr Ali , 10 A. L. J. 099 : 51 
I. C. 501 ; Kashin Bill a i v. Municipal Council, Erode, 37 M. 
L.J. 018 : 26 M.L.T. 20S:10 LAV. 330:53LC. 010. Allquestions 
of title arising between the rival claimants in a land acquisition 
proceeding should be decided by the L. A. Judge in the L. A. 
case and should not be left to be decided by a separate suit. 
The Court was bound to decide all points, the (Incision of 
which was necessary to pass order as to the disposal of the 
money including questions arising as to who was the proper 
heir of the claimant. Xihaf Knar v. Secretary of State , 13 
I. C. 550. In Raniaehandra Rao v. Raniaehandra Jiao, 45 Mad. 
320 : 26.C. W. N. 713 : 35 C. L. J. 515 (P. C.): 24 Bom. L. R. 
930 Their Lordships of the Judicial Committee observed : 
“there has in the present case been a clear decision upon the 
very point now in dispute, which cannot be re-opened. 
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The Court appears to have regarded tile matter as con¬ 
cluded to the extent of the compensation money, but that is 
not the true view of what occurred, for as pointed out in liartar 
Dee v. Hahib Mci^ean, L. 1C 15)0!) App. Oas. 015 it is not 
competent for the court in the case of tho same question arising 
between the parties «to review a previous decision, no longer 
open to appeal, given by another court, having jurisdiction 
to try the second case.* 


Scope of enquiry on reference :—Tho scope of reference 
made at the instance of a claimant under section 18 of the L.A. 
.Vet is of a limited character. The question of the legality 
of the acquisition does not form tho subject of enquiry by the 
L. A. Judge. liatilnuHtlh Dus v .('ulterior of Daren, 11 (5. L. J. 
1)12. The J*. A. Court gets jurisdiction only on a reference 
being made to it by the Collector, and its jurisdiction is con- 
lined to disposing of the matter so referred. It has no 
jurisdiction under the Act to consider the legality of the 
acquisition or of tin' reference. liunu/n/ui tt/i v. Special 
Depot// f'ulterior, Yi'.a/juputu///, 15)2(> M. W. N. 5)118 ; 5)5) I. C. 
530 : 1027 A. I. 11. (M) 111. The question which may be deter¬ 
mined by the Court upon a reference relate to valuation and to 
other matters of a like nature. Tuts hi J [uktmuiu v. Sec return of 
State , 11 C. L. J. 408. The Court of the L. A. Judge is a Court 
of special jurisdiction the powers and duties of which are de¬ 
fined b\ statute and it cannot be legitimately invited to exercise 
inherent powers and assume jurisdiction over matters not 
intended by the legislature to he comprehended within the 
scope of the enquiry before it. It was never contemplated by 
the statute to authorize the L. A. Judge to review the award of 
the Collector or to cancel it or to remit it to him to be recast, 
modi fif'd or reduced. The Court of the L. A. dudt/e is rest/ iefed 
to an exa/nii/tiiion of the question trhirh has heru referred h/f the 
Collector for a derision under section 18, and the scope of the 
enquiry cannot be enlarged at the instance of patties who have 
not obtained and cannot obtain any order of reference. 1$. I. 
S. X. Co//, v. Set re fan/ of State. See also See re tun/ of State for 
India v. D. 1. S. X. Co., 15 C. W. N. 818 : 13 C. L. J. 5)0 (P. O). 


Making reference is an act within the jurisdiction and 
authority of the Collector. Having made the reference it is not 
open for the Collector or the Secretary of State to say that the 
reference was wrongly made, although ground for saying so 
may be that the application was belated by the owner. The 
Court does not sit on appeal over the Collector and the b. A. 
Act does not give any authority to the Court either in express 
terms or by implication to go behind the reference. Secretary 
of State, v. Dhfuj/mn Derst/ad , (1929) A. J. R (Ail.) 709. A 
Court has no jurisdiction to deal with objections except those 
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which were made by persona who were parties to the proceed* 
ings before the Collector and which brought about the reference* 
Taylor v. The Collector of Pitmen, 14 0. 423 ; Mo!tamed Safi v. 
llama. Chandra , 12 C. W. N. OSH ; Prohal Chandra Mukherjee 
v. Jlaja Peary Mohoit, 12 (1 W. N. 987. In :i reference under 
section 18 of the L. A. Act it is not open»to the special judge 
to go into (incstions raised by parties who did not object to the 
award and apply for a reference. Cohihdo Kumar Pot/ Chou- 
dhury v. Defendra Kumar lioy Choudhury , 12 0. W. N. 08. 


The ordinary rule in a proceeding under the L. A. Act is 
that a party who had raised no objection to the apportion¬ 
ment of compensation made by the Collector must be taken 
to have accepted the award in that respect ns such person 
upon a reference made by some other party who considers 
himself aggrieved by the award of the Collector is not en¬ 
titled to have it varied lot his own benefit. In other words the 
civil court is restricted to «ui examination of the question 
which has been referred by the Collector for decision and the 
scope of the enquiry cannot be enlarged at the, instance of 
parties who have not obtained any order of reference. But the 
rule is inapplicable to a ca*e where the scope and object of refer¬ 
ence obtained by the aggrieved party was not to settle the ques¬ 
tion of apportionment as between himself and the other party 
who had raised no objection, but merely to'obtain a final benefit 
for both. Dejoy Cl/aud Mahatub v. P. K. J fnjinndar, 13 C.L.J. 
159. As has been observed in Secretary of State v. Kafir 
Muhammad , 45 C. L. .1. 185 : 101 1. (\ 349 : 11)27 A. T. R. (C) 
415, that unless an objection is specifically taken with regard to 
a matter stated in the award of the Collector, such question can 
not be urged at the time of the hearing of the*, case before the 
Court. 


Their I.ordships of the Privy Council have held in Pat 
Piamatha Math Malt irk Ua/tadnr v. Set retar ij of State, 57 I. A. 
100 : 57 Cal. 1148 : 51 V. L. ,1. Ini : 34 V. W. X. 280 (P. C.) : 
121 i. C. 530, that the jurisdiction of the Courts in land aquisi- 
tion matters is a special one arising only when a specific objec¬ 
tion is taken to the Collector’s award and confined to the con¬ 
sideration of that objection. When, therefore, it is found that 
the only objection taken was to the ‘amount of compensation' 
the Court cannot consider an objection to measurement which 
is a distinct objection under the L. A. Act. See also (\ P. M. 
A. Kina v. Special Collector of Pegu, 8 Rang. 304 : 12 1. C. 
733: 11)30 A. I. R. (Rang.) 340: Secretary of State v. C. 11. 
Subramauia Ayyar, 59 JM.L.J. 30 : 127 l.C. 298 : 1930 A. 1. R. 
(M) 570. • 


When an objection has been taken under one of the headings, 
mentioned in section 18 of the L. A. Act, and a reference made 
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in consequence, it is not open to the claimant to attack the 
award upon objection falling nmler some other heading. The 
judge is to determine the matter of the award to the extent 
comprised within t^ie objection and apart therefrom the award 
is final under section 12 of the L. A. Act. New objections be¬ 
longing to the same category may be gone into and even if fresh 
objections to the award be entertainable, a judge is justified in 
refusing to entertain it on tin* ground of delay. IFnoghly Mills 
v. Secretary of State, 12 (2. L. J. 4n!) : Pramutha Xuth Mull irk 
v. Srrrrtary of Slat.', ft) C. L. J. 10f). When a case is referred 
under section lK of the L A. Act the whole case is referred 
subject to the limitation contained in section 20 of the Act and 
not merely any particular objection and the District Judge is 
empowered, indeed, bound, to consider the question of compen¬ 
sation awarded in its entirety, Zia-ud-dtn v. Srrrrtury of Slalr, 
54 T. 0. 020. Section 2L of the Act authorises the judge to 
confine his enquiry into valuation of the interests of persons 
affected by the Collector’s rofereiVoo, but the section must mean 
the admitted interests. If there is any dispute as to the relative 
value of such interests the judge should determine the total 
amount payable for the land leaving the question of apportion¬ 
ment to be decided in a separate* proceeding. Fink v. Srrrrtury 
of Stair, 21 (1. 500. Upon a reference under section IK of the* 
L. A. Act made at the instance of some claimants, another per¬ 
son who was one of the claimants before the Collector and the 
nature of who«e claim was set out in the reference is a person 
who is entitled to be present at the hearing of the reference. 
.Mention of his claim in the Collector’s reference under section 
18, amounted to a reference under section 20. Surcndra Xuth 


Tnqorr v. K. S. liourrjrr. 20 C. W. X. 210 : 
1)30. 


(1025) A. I. R. (C.) 


Procedure of Court in reference :—Section 53 of the L. A. 
Act provides that“save in so far as they may lx* inconsistent 
with anything contained in the Act tin* provisions of the Code, 
of Civil Procedure shall apply toall proceedings before the Court 
under the Act.” Hence land acquisition proceedings before the 
Court take as nearly as possible the forms of a civil suit and the 
provisions of the Code of Civil Procedure apply to the proceed¬ 
ings. In «a proceeding for the ascertainment of compensation 
on a reference under section IS, the claimant is to be regarded 
as plaintill' and the (Jovernment as defendant. Mnniripal 
Corporation, Palma v. Jotindra X(train, 13 C. W. N. lib: The 
L. A. Act contemplates Urn perfectly separate and distinct 
forms of procedure, one for fixing the amount of compensation 
described as being an award (ail appeal from that award or of 
any part of that award is given to the High Court under section 
54 of the Act) and the other for determining in case of dispute 
the relative rights of the persons entitled to the compensation 
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money. When once the award as to the amount has become 
final, all questions as to fixing of compensation are then at an 
end. The duty of the Collector in case of dispute as to 
the relative rights of persons together entitled to the money 
is to place the money under the control* of the Court and 
the parties then can proceed to litigate in the ordinary 
way to determine what their right ancV title to the property 


may be. T. B. Rantaehandra lit to v. A. X. S. linmachandm 
litio, 35 C. L. J. 545 : 20 C. \V. N. 713 (V. C.). 


The Collector has under section 11 to enquire into the value of 
the land and into the respective interests of the persons claim¬ 
ing the compensation and after awarding a sum for compensa¬ 
tion he has to apportion the said compensation among all the 
persons known or believed to be interested in the lapdof whom, 
or of whose claim lit; has information. Under section 3 (/>) the 
expression “person interested” includes all persons claiming an 
interest in compensation to be made on account of the acquisi¬ 
tion of the land under the AeV. It is quite possible that a per¬ 
son may be interested in the compensation money without having 
an interest in the land in tin* legal sense of the term. The Act 
does not indicate how tin* Collector is to (‘fleet the apportion¬ 
ment and sections 30 and 31 which deal with the proceedings of 
the. Court when a reference has been made under section IS arc 


also silent on the question. It is not correct that in apportion¬ 
ment the market value of each interest is to be ascertained. The 


various rights of female members of a Hindu undivided lamily 


in the joint family property have no market value though such 
members would be interested in the compensation money. 


What the Collector and Court have to do is to apportion tlu* 
sum awarded amongst the persons interested as far as possible 
in proportion to the value of their interests and it is impos¬ 
sible. to lay down any general rule which can be followed. 
In lie the Jj.A. Art In. the nuttier of Peslonji Jahangir, 37 B. 7(i. 


Jurisdiction of Court to decide questions of title :—In K. 

Taylor v. The Collce/or of Bttritea, 11 C. 133, the High Court 
observed : “it must be borne in mind that this Act (X of 1870) 
confcrsa special and limited jurisdiction upon various classes of 
people to decide certain questions and they have only power to 
decide those questions with which the Act enables them to deal. 
We need not trouble ourselves with the sections dealing with the 
powers of the Collector. We have to do with those sections 
which a fleet the powers of the Judge. The Act provides for 
two classes of reference to the Judge* and the Judge can decide 
only those things which arise out of those references. The first 
class of reference is to award compensation under section 15 
and the second class of reference is for the apportionment of 
compensation under section 38 ; and an appeal to this Court 
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from those decisions is given in certain limited cases. The 
result is that the' (Vmrt has power under proper reference to 
decide what compensation shall be awarded and to whom it 
shall be paid. And it must bo taken now on the decisions that 
for those purposes *'the Judge has potrer to deride questions of 
title ; that can no longer be disputed since the decision of the 
Privy Council in Jhija Xilmonce Sing Deo Bahadur v. Ilam- 
tnindhu lloy, 7 (\ 388.” 

hi Tindad Ali Khan v. The Collector of Fnrakhahad, 
7 A. XL7, it has been laid down that section If) of the 
J3. A. Act (X of 1870) contemplates a reference when the 
question of the title to the land arises between the claimants 
who appear in response to the notice issued under section?) and 
who set up conflicting claims one against another as to the 
land acquired irhirh, the District dndge as hetnren such persons 
ran d< tennine. In the Full Bench case of I hi saini Regain \ T . 
Ilnsaini Regain, 17 A. .">73 (575), it has been held that there is 
nothing in the section to suggest that the Judge should not 
decide, as between rival claimants to compensation, whether 
those claimants respectively claim the whole amount or a 
proportionate part only, all questions of title upon which their 
right to share in the amount and the proportion to be awarded 
to them respectively, would depend. "‘The Collector has no 
power to make a reference to the Dist. Judge under section If) 
of Act X of 1870 in>cases in which he claims the land in respect 
of whicii such reference is made on behalf of Government, and 
denies the title of other claimants, and the Gist. Judge has no 
jurisdiction to entertain or determine such reference.” ('mini 
Rrcnrry, J [nssonrie v. The Collector of Dvina Dun , 19 All. 339. 

Hence, it follows that whenever a question of title arises 
between rival claimants, it must under the terms of the 13. .V. 
Act be decided in the cause, and cannot be made the subject of 
a separate suit. Ruhujan v. Secretary of State , J <\ 13. J. 253 ; 
A ’ihal Knar v. The Secretary of State , 13 1. (A 550. In this 
connection it is important to note the distinction between a 
reference made under section 18 of the L. A. Act and one 
made under section 30 thereof. The distinction is that the 
reference under section 30 is made solely on, the question of title 
hy the Acquisition Officer of his own, motion, while the reference 
under section 18 is made on the application of persons interes¬ 
ted in the compensation money and not by the acquiring officer 
of his own motion, Has. ura Sing v. Sunder Singh, 97 P. R. 
1919 : 53 I. C. 589. Hence it is quite clear that the court in a 
L. A. case can go into the question of title for the purpose of 
determining which of the contending parties is entitled to the 
compensation: it is not bound to award compensation to the ost¬ 
ensible owner in possession at the time of the acquisition. Krishna 

Kalyani Dasst v. Jl. liraunfield, 20 C.AV.N. 1028 : 30 I. C. 181. 
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Jurisdiction of Court to add parties :—The addition of 
parties by the civil court, who have not been made parties to 
the reference by the Collector is wholly inconsistent with the 
L.A. Act, and therefore the civil court cannot add such parties 
to a land acquisition proceeding before it, m>r can it award any 
compensation to one who joined in the proceeding for the 
lirst time in the Court of the special Judge, without applying 
to the Collector for any order of reference. Mahanand Roy v. 
Srish Chandra Ternary, 7 T. C. 10. In a reference under 
section IS of the Tj. A. Act, it is not open to the special judge 
to go into questions raised bv parties who did not object to the 
award and apply for a reference. Where the reference under 
section IS related to a dispute regarding apportionment between 
arties A and Ji, it was held that the special Judge was wrong 
in allowing parties C and T) to be added on their owu application 
and contest the award on a ground not raised in the reference. 
Cabinda Kumar Roy Chotrdhury v. Drbrndia Kumar Roy 
Chowdhtiry, 12 C. W. N. 9X. * Under Part III of the L. A. Act 
the special L. A. Court has no jurisdiction to deal with objec¬ 
tions except those which are made by persons who are parties 
to proceedings before the Collector or who have since within 
six months applied to the Collector to make a. supplementary 
reference in their case. The U. A. Act does not contemplate 
any decision by the special Court unless reference is made by 
the Collector. Pro!ml Chandra v. Raja {'run/ Mohan , 12 C. 
W. N. 987. 

Where Court should add parties :—When under section 30 
of the Tj. A. Act, I of 1X91, the Collector has referred to the 
District Judge a dispute as to the apportionment of compensa¬ 
tion settled under section 11 of the Act, it is not ultra vires of 
the District Judge to add a party to the proceedings before him 
having regard to section 53 of the Act and section 32 of the 
Code of Civil Procedure (1X82). In Pramatha Na,th Mitra v. 
Rakhal Das Adthj, 11 C. Tj. J. 420, during the pendency of the 
proceedings before the U. A. Collector the property acquired 
was sold for arrears of revenue. The sale was confirmed after 
the collector had made his award. At the instance of the 
defaulting proprietor the Collector made a reference to the 
civil court upon a question of the apportionment of the com¬ 
pensation. The purchaser applied to the civil court to be 
made a party to the proceedings, but his application was refused. 
It wa§ held that the purchaser at the revenue sale was entitled 
to be made a party to the proceedings but he could urge only 
such objections as might have been urged by the defaulting 
proprietor. “When a person obtained an attachment of the 
compensation money, in so far as it represented the interest of 
his judgment-debtor, before a reference was made and after the 
reference and during the pendency of the proceedings in the 
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civil court, the judgment-debtor put in a petition of compromise, 
it wus held thnt the effect of the compromise was to transfer 
the interest which the judgment-debtor possessed, to other 
claimants and such transfer was contrary to the provisions of 
section (it of then Code of Civil Procedure, 11)08, and such 
compromise could not be given effect to as it was unlawful 
within the meaning of. Or. 23, It. 3., C. P. G., that the attaching 
creditor should have been made a party in the proceedings 
in the civil court.” Alookerjee J., in delivering the judgment, 
held that “the position is obvious, that the claim of the peti¬ 
tioner ought not to have been ignored, he should have been 
made a party and his claim properly investigated. We may 
add and it has not been disputed, and in view of the decisions 
in Pramatha Safh v. Pakhal Das, 11 C. L. J. 420, and Dwarka 
Sath v. Ki>hori Lai, 11 C 1 1 . .1. 420 and llaoli v. Jlaarij/uldi 
Mo ml a l, 12 C. L. J. 207, it cannot be successfully disputed, that 
if it is held that the apportionment question should not have 
been disposed of without opportunity afforded to the petitioner 
to establish his allegations this Court has ample powers to sot 
matters right.” (Jalap Khan, v. Phofauaib Monk, 12 C. L. J. 
340 : 7 1 . C. 481 . 


Upon a reference under sreiinn IN Oi the L. A. Aet made at 
the instance of some claimants, another person who was one of 
the claimants before the Collector and the nature of whose 
claim was set out in the reference is a person who is entitled to 
be present at the hearing of the reference been use mention of 
his chum in the Collector’s reference under section 1>S amoun¬ 
ted to a references under section 30, Snrcmlra Xath Tagore v. 
K. S. JJoitrijcc, 20 C. W. X. 310. [n a reference under section 
IS of the Land Acquisition Aet relating to the market value of 
the property acquired which formed part of a traqf estate some 
of the mutwaliis applied to the judiio to bo made parties. It 
was held that in references under the L. A. Act whether in the 
matter of apportionment or valuation the addition of parties is 
under certain circumstances permissible ; I hat the addition 
of parties does not violate, the principle that in hearing a 
reference, under the L. A. Act the Court can only deal with ail 
objection which has been referred to it and it cannot go into 
any question raised for the tirst time by a party who lias not 
referred any question or any objection to it under section 18 of 
the Act. Jlas//iin Ibrahim Salrji v. Srcrrlarij of Stair, 31C. W. 
X. 384 : 101 I.C. 330 : (1027). A.I.Il. (Cal.) 332. When during 
the pendency of a suit or appeal a person who has a decree 
in his favour and who is prima facie entitled to the property, 
institutes or defends proceedings in respect of the property, 
the proceedings can be continued by the person who ultimately 
succeeds in the litigation. Any order passed in respect of the 
property would enure for the benefit of the successful litigant 
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and he is the person who on the reversal of the judgment of 
the lower Court would be entitled to continue the proceedings. 
In a litigation between two persons as to title to a property one 
of these was held entitled to it, and during the pendency of an 
appeal therefrom, the successful party appfied in Ij. A. proceed¬ 
ings with regard to the property, for reference to the Court 
under sec. 18 of the L. A. Act. In appeal the property was 
held to belong to the other party. It was held that such other 
party was entitled to avail himself of the reference made at the 
instance of his opponent who was interested at the time in 
making the application for reference within the meaning of 
sec. 18 (/) of the L. A. Act. Venkata Krishnayya Guru v. 
Secretary of State, 39 M. r,. T. 551 : 27 L. W. 253 : 107 I. C. 
503 : 1928 A. I. R. (Mad.) 89. 

Matters to be considered by Court in determining compen- . 
sation :—Hoc section 23 and notes thereunder. 

Decision of the Court atld its effect :—See section 20 and 
notes thereunder. 

22. Every such proceeding shall take place in open 

Court, and all persons entitled to 

Proceedings to be practise in any Civil Court in the 
in open Court. > i 11 ** 1 .•, 1 i . 

province shall be* entitled to appear, 
plead and act (as the case may he) in such proceeding. 

Nature of proceedings in Court : -In England the procee¬ 
dings at the trial are similar to those in the High Court. The 
under-sheriff presides, the witnesses and jury are sworn on 
oath, the claimant’s case is opened and witnesses are called in 
support of the claim. A fter examination of the witnesses by 
the claimant, or his legal representative, and cross-examination 
on behalf of the promoters, the case of the promoters is placed 
before the jury. Addresses on behalf of the promoters and 
claimant follow, the under-sheriff sums up, and the jury find 
their verdict. The jury may award more than the amount 
claimed in respect of any particular item. Robertnon v. City 
and South London Railiray Co 20 T. L. R. 395. The pro¬ 
ceedings under Part JH of the Li. A. Act, T of 1894 are judicial 
proceedings and by virtue of section 51 the Court is subordinate 
to the High Court in its appellate jurisdiction. The procee¬ 
dings, which culminate in the Court’s award commence with the 
filing of the application under section 18. As soon as it is 
filed the matter of the amount of proper compensation assumes 
a litigious form and becomes a contentious proceeding between 
the owner and the Collector. As was held by Chandravarkar 
J., in In re Rnstomji Jijihlioij , 30 Bom. 341, the application 
under section 18 is in the nature of a plaint in a suit. It is 

10 
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tlifi first stop in the judicial proceedings. Tt follows therefore 
that the judicial proceedings must be held in com in publico 
and parties are entitled to be represented by pleaders as in a 
suit and the provisions of the Code of Civil Procedure apply 
to all the proceedings before the Court under this Act, vide 
section f>3. The proceedings before the Court under the sec¬ 
tion is of course judicial, and, therefore, entirely distinct from 
the Collector’s proceedings, and in no sense a continuation 
of such proceedings. Being a judicial proceeding the decision 
in it must be based on evidence before the Court or on admis¬ 
sions made bv the opposite party. Shu ire (ruling v. The. Collec¬ 
tor, 4 Ij. B. R. 71. 

Delegation of functions by Court :—The claimants not 
accepting the Collector’s award a ease was referred to civil 
court. The subordinate judge appointed a pleader as com¬ 
missioner to take evidence as to valuation, and to report; on 
receipt of the report the subjudge heard the parties, accepted 
the report and decided the ease. The Secretary of State 
appealed to the* High Court. It was held, that under section 
22 of the Land Acquisition Act, the proceeding must be held in 
open court. The sub-judge was not right in delegating his 
judicial functions to the commissioner. The claimant must be 
treated as plaintifi and the Government as defendant, the 
burden of proof being on the plaintiff. Secretary of Stale v. 
Ihtij Noth Gocnka, 12’C. W. X. ce. (notes). 

Nature of enquiry: -The questions referred to by the 
Collector under section IS whether of valuation or of appor¬ 
tionment should be thorough' investigated according to judicial 
principles for trial of suits. 

Position of parties :—When a reference is made to a civil 
court the claimant occupies the position of the plaintiff in a 
civil suit and the Government as defendant. K\ra v. Secretary 
of Stale, 30 C. 3G: 7 C. W. N. 210 ; Ilchuri Lai Sen. v. .A undo 
Lai (tossaiu, il C. W. N. 430. A company or a corporation 
for whose benefit land may be acquired is not a necessary party 
in land acquisition proceedings. See. f)0 of the L. A. Act 
allows such company or corporation to appear simply for the 
purpose of watching the proceedings or aiding the Secretary 
of State. Such a company or corporation has no power to ask 
for a reference under sec. 18 of the Act, nor has it the right 
to appeal against the decree made upon a reference. In the 
Mutter of the Application of the Chairman, Howrah Municipa¬ 
lity, 9 C. W. N. lxvi; The Municipal Corporation of Palma v. 
Jogendra Chandra Jlakhit, 13 (2. W. N. llfi : 4 1. C. 332. The 
real party to a proceeding in a land acquisition case is not the 
Collector but the Government. Collector of AIcola v. Anamla 
Rao, 7 N. L. R. 88: 11 J. C. (>90. In the litigation to which 
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the Crown is a proper party, it is the Secretary of State for 
India who alone can represent it, Government of Bombay v. 
Esuffali Salibhoy , 12 Bom. L. R. 34 : 5 I. C. 621. 

Burden of proof :—The onus of proving the value of land 
acquired lies upon the claimant and to establish the value and 
selling prices of neighbouring places, it fs necessary for him to 
adduce evidence of numerous or at least sufficiently numerous 
instances of sales of land in similar conditions and for similar 
purposes in the neighbourhood, liis/ra Hanjati v. Secretary 
of Stale, 11 T. C. 62. The burden of proof is ordinarily on the 
claimant in the Court of the special Judge to prove that the 
valuation made by the Collector is insufficient. But the burden 
must vary according to the nature of the enquiry made by the 
Collector. If no evidence has been taken by the Collector and 
if no reasons have been given in his decision to support his • 
conclusion the claimant has a very light burden to discharge. 
The ip'ie. <li.eit of a Collector lias very little weight and is not 
prima facie evidence of the correctness of his award. The 
failure of the Collector in making a reference under section 18 
of the L. A. Act to state the grounds on which the amount of 
compensation was determined as required by section Iff clause 
(d) makes it incumbent on the Collector to justify the award 
before the Special Judge. Tlarish Cltat/dra Scogi v. Secretary 
of State, 11 C. W. X. 873. Ordinarily when a claimant contests 
before a civil court, the amount of compensation awarded 
under the L. A. Act by a Collector, the burden is upon him to 
show that the amount so awarded is calculated on a wrong 
basis, but when such award was made without taking any 
evidence that burden becomes very light; the mere ipse, dixit 
of a Collector has very little weight and is not prima facie 
evidence of the correctness of the award and the Collector has 
to justify his award under see. lff(/) of the Act. Mnruari 
Padanrji v. Deputy Collector , Adoni, 27 M. L. J. 106 : 24 I. C. 
411; Afadhasttdan Das v. Collector of ('attack, 6 C. W. N. 406; 
Anmchcla Aiyar v. The ('of lector of Tan jo re, 96 I. C. 27ff. 

The acquiring officer’s award is, of course, strictly speaking 
not an award at all, but an offer. It is based on enquiry and 
inspection and the officer responsible for it is usually a man 
of experience and local knowledge. lie may take evidence but 
he is not bound to do so, and his proceedings are administra¬ 
tive rather than judicial. But if his award is not accepted and 
the matter is taken into court, the proceedings are. thenceforth 
judicial in character. The party claiming enhanced compen¬ 
sation is more or less in the position of the plaintiff and must 
product evidence to show that the award is inadequate. If he 
has no evidence the award must stand, and if he succeeds in 
showing prima facte that the award is inadequate, the govern- 
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mcnt must support the award by producing evidence. Asst. 
Development Officer v. Tayabatli Allibhoy, 35 Bom. L. R. 
703: 1933 A. I. R. (B) 301; L. A. Officer v. Fakir Mahomed, 
143 I. C. 000 : 1033 A. 1. R. (S) 124 ; Prihhn Diyal v. Secy, of 
State , 135 I. C. 183.' 


23. (1) In determining the amount of compensa¬ 
tion to be awarded for land acquired 
under this Act, the .Court shall take- 
into consideration— 


Masters to be con¬ 
sidered in determin¬ 
ing compensation. 


first, the market-value of the land at the date of 
the publication of the notification under 
section 4, sub-scciion (1) ; 

secondly, the damage sustained by the person 
interested, by reason of the taking of any 
standing crops or trees which may be on 
the land at the time of the Collector’s tak¬ 
ing possession thereof; 

thirdly, the damage (if any) sustained by the per¬ 
son interested, at the time of the Collector’s 
taking possession of the land, by reason 
of severing such land from his other land \ 

fourthly , the damage (if any) sustained by the 
person interested, at tin* time of the Col¬ 
lector’s taking possession of the land, 
by reason of the acquisition injuriously 
affecting his other property, movable or 
immoveable, in any other manner, or his 
earnings; 

fifthly , if, in consequence of the acquisition of 
the land by the Collector, the person in¬ 
terested is compelled to change his resi¬ 
dence or place of business, the reasonable 
expenses (if any) incidental to such change; 
and 

sixthly , the damage (if any) bona fide resulting 
from diminution of the profits of the land 
between the time of the publication of 
the declaration under section 0 and the 
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time of the Collector’s taking possession 
of the land. 

(2) In addition to the market-value of the land as 
above provided, the Court shall in every ease award a 
sum of fifteen per centum on such market-value, in con¬ 
sideration of the compulsory nature of the acquisition. 

Alteration in the mode of assessment :—Para 7 of the 
Preliminary Report of thn Select Committee on the Bill to 
amend the Land Acquisition Act of 1870 presented to the 
Council of the Governor-General of India on the 2nd 
February 1 803 lays down : “In part TIT we have made some 
alterations of the Act in detail. Section 2^ of the Act 
(X of 1870) defines matters to lx; considered in determining 
compensation. The Committee arc of opinion that the Bill* 
introduced last year rightly required the market-value to 
be taken at the time of the declaration under section G and 
not as in the Act, at the time of the award, but this change in 
the law required the addition to the section of a clause bring¬ 
ing under the consideration of the ('ourt any diminution in 
the profits of occupation during the period between the declara¬ 
tion and the (Collector’s entry into possession, as also the value 
of any standing crops or trees that may be in the land when 
he takes possession. The amendment is*effected by clause (G). 
It appears more convenient to insert here than in a later part 
of the Act the instruction contained in section 42 of thn Act 
that the addition to the amount of any compensation due to 
the owners of the land acquired of fifteen per centum on the 
market-value shall be given in consideration of the compulsory 
nature of the acquisition. We have, accordingly, added a 
clause to this effect in the section by which we amend section 
24 of the Act and the Collector or Judge making the award 
will find embraced in a single section the; whole of the details 
required for the completion of his estimate of compensation.” 
The recommendations were given effect to in sec. 23, sub-section 
(2) of the present Act. 

Amendment in sub-sec. (7), clause, first :—By sec. 7 of 
Act XXXVIII of 1923 the words “ notification under isection 4, 
sub-section (/)” have been substituted in place of the words 
“declaration relating thereto under section G”, in section 23, 
sub-sec. (/), clause, first. 

Reasons for the amendment :—This amendment was found 
necessary by icason of introduction of the new section 5A by 
Act XXXVIII of 1923 by which any person interested in any 
land, which has been notified under section 4, sub-scction (7) as 
being needed or likely to be needed for a public purpose or for 
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a company may within thirty days after the issue of the noti¬ 
fication, object to the acquisition of the land. And every 
objection so made shall be made to the Collector in writing 
and the Collector shall give the objector an opportunity of 
being heard and s\*all after hearing all such objections and 
after making such further enquiry, submit the case for the 
decision of the Local Government. The Local Government, if 
satisfied after considering the report, if any, of the Collector 
under section 5A, that any particular land is needed for a 
public purpose, or for a company, a declaration shall be made 
to that effect. Considerable time may elapse between the date 
of the publietion of notice under section 1(/) and the publi¬ 
cation of declaration under section (i ; and the legislature 
intends that in case the objections made under section 5A be 
overruled by the Local Government the objector could not 
take advantage of the lapse of time which may have the effect 
of considerably enhancing the value of the land by reason of 
the improvement to be effected by flic proposed acquisition. 

Object of sec. 23 :—The Sovereign power of every State 
has authority to appropriate .for purposes of public utility 
lands situate within tin* limits of its jurisdiction. This power 
is termed in the United States “eminent domain”— Wheaton's 
International Lair, lilt English edition, section 103, p. 2(50. 
Hut it is not deemed politic to exercise the authority so as to 
interfere with security in the enjoyment of private property* 
or to confiscate private property for public purposes without 
paying the owner its fair value. It is a well recognised canon 
of construction not to interpret an Act of the legislature in 
such a way as to take away property without compensation 
unless such intention is clearly expressed or is to be inferred 
by plain implication. Barrington's Disc, (1010) 8 Rep. 138 ; 
Iticer Wear Commissioners v. Adamson (1^77), 2 App. 
Cas. 713 : 47 L. J. Q. B. Iff} ; Western Counties Ilail. Co. 
v. Wind son Annapolis Hail. Co., (1882) 7 App. Cas. 178 : 51 
L. J. I*. O. 43 ; Commissioner of Public Works v. Logan, (1903) 
A. C. 355 : 72 L. J. P. V. 91. 

The intention of section 23 of the Land Acquisition 
Act taken as a whole is to provide a complete indemnity 
to a person whose land is compulsorily acquired. The 
sub-clauses give effect to this principle by enumerating 
the heads under which compensation may be awarded, llaroda 
Prasad Deg v. Secretary of Stale, 49 C. 83 : 25 C. W. N. 977. 
The principle upon which valuation of property compulsorily 
acquired should be measured has been laid down by the House 
of Lords in Eraser v. City of Eraser rillc, 1917 A. C. 194. 
It is the mine to the seller of the property in its actual condi¬ 
tion at the time of expropriation with all its existing admit - 
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tages and with all ifft possibilities excluding every advantage 
due to the carrying out of the scheme for the purpose for which 
the property is compulsorily acquired. Lula Nursing Das v. 
Secretary of Stale, 52 I. A. 133 : 6 L. 69 (P. C.) : 29 C. W. N. 
822 (P. 0.): (1925) A. I. II. 91 (P. fj). When land is 
compulsorily acquired under the L.A. Act, the value to be paid 
for is the value to the owner as it existed at the date of the 
taking, not the value to the taker and »the value to the owner 
consists in all advantages which the land possesses, present or 
future, but it is the present value alone of such ad¬ 
vantages that falls to be determined and, therefore, the sum 
awarded should not exceed the amount which a prudent 
owner in the claimant’s position would have accepted. The 
Collector of Nagpur v. l\ C. doglchar ,29 N. L. R. 155 : 146 
I. C. 77. 

Market-value not defined in the Act :—The expression* 
“market-value” contained in section 23, sub-sec. (/), clause, first 
has not been defined in the Act. The Select Committee gives the 
following reasons for not defining the expression, in the following 
terms: “The section as drafted in the Bill,contained a definition 
of ‘market-value’ to which exception has been widely taken, as 
inapplicable to any part of the country, and when applicable, 
open to in"eh objection. We agree with the Lieutenant- 
Governor of the Punjab and the High JJourt of Bengal that 
no attempt should be made to define strictly the term in the 
Act, and that the price, which a trilling vendor might be ex- 
peited to obtain in the market from a trilling purchaser , should 
be left forthe decision primarily of the Collector and, ultimately 
of the Court.” Again in para 14 of the Further Report of the 
Select Committee dated 23rd March 1893 it is stated : “We 
have again considered the question of definition of the term 
market-value but wo adhere to the opinion of our Preliminary 
Report that it is preferable to leave the term undefined. No 
material difficulty has arisen in the interpretation of it ; the 
decisions of several High Courts are at one in giving it the 
reasonable meaning of the price a willing buyer would give to 
a willing seller ; but the introduction of a specific definition 
would sow the field for a fresh harvest of decisions ; and no 
definition could lay down for universal guidance in the widely 
divergent conditions of India any further rule by which that 
price should be ascertained.” 

'“Market-value” as defined by the High Courts in India : 

Calcutta :—Apart from the compensation to which a claimant 
in any particular case may bo entitled on other heads, the 
compensation to be awarded for the land acquired is under 
section 23, cl. (7) of Act I of 1894, the market-value of the 
land at the date of the publication of the declaration [now 
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of notice under section 4(/)]. But the meaning attached 
to the term “market-value” is not defined in the Act nor 
is any concise statement of it to be found in any judicial 
decision in this country. The definition of “market-value” 
of a property as laid'down by the American Courts in con¬ 
demnation (i.e., acquisition) proceedings is “the price which 
it will bring when it is* offered for sale by one who desires, 
but is not obligated to .sell, and is bought by one who is 
under no necessity of having it.” Steirart v. Ohio Par. 
B. P. ( y o.. 38 W. Va. 138 : IS S. 10. (>04- — Doris oh Eminent 
Domnin, 2nd Eil. S. 47N ; Pittsharyh etc. Baihray Co. 
v. I r (tnrr, Ho Pa. St.. 325 : S Ate. 7(54 ; II. IT. 1 Veruieke 
v. Secretary of State, 13 C. W. X. 104(> : 2 I. C. 5(i2. The 
“market-value” of land may be roughly described as the price 
that an ownerwilling, and not obliged to sell, might reason¬ 
ably expect to obtain from a willing purchaser with whom he 
was bargaining for the sale and purchase of the land Kaitadi 
Chandra Mi Ira v Secretary of State, 17 (2 L. J. 31; (I iris 
Chandra Boy Choirdhnry v. Secretary of State, 21 \Y. N. 

1*4 : 31 C. L. J. (13 : f)f) I. (2 150 ; Mohini Mohan Banerjce v. 
Secretary of State, 23 (2 W. X. 1002 : 31 42 L. 4. 188 ; 
Talshi Mahhania v. Secretary of Stale, 11 (2 E. J. 408; 
Sad ha Charon, lioy Choadhury v. Secretary of State, 31 C. L. J. 
03. The market-value of the land acipiired in the price that 
the owner willing, and not obliged to sell, might reasonably 
expect from a willing purchaser ; there is no difference between 
the terms “value to the owner,” as used in the Bands Clauses 
Act in England and the expression “market-value” as used in 
sec. 23 of the L, A. Act. Stroma Munjuri Dnssiv. Secretary of 
Stale, r>."> Cal. 99 1 : 32 ( 2 W. X. 421 49 C. E. J. 34 : 112 1. C. 

700: 1928 A. T. li. (Cal.) 522. 


Bombay :—By “market-value” is meant the price which 
would be obtainable in the market for that concrete piece of 
land acipiired with its particular advantages and particular 
drawbacks, both advantages and drawbacks being estimated 
rather with reference to commercial value than with reference 
to any abstract legal right. Bombay Improvement Trust v. 
Jatbhoy, 33 B. 4S3 : Collector of Belyanin v. Bhimn Ban, 10 
Bom. L. li. 057 : 11 Bom. L. 11. 071. The expression 
“market value” as used in section 23 of the L. A. Act 
(1894) means the value which a parcel of land would realise if 
sold in the market. The seller must be a willing seller, a 
forced sale affords no criterion of market-value. The pur¬ 
chaser also must be a willing purchaser, and further, he must 
be a prudent purchaser, that is, one who makes his offer after 
making necessary enquiries as to the value of the lands ; an 
offer made by one who knows nothing of the value of the land 
in the locality and who makes no enquiries about it, affords, no 
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test of market-value. The market-value is the value that can 
be realised on a sale in the open market. The market may be 
dull or brisk. But whether it be dull or brisk it eannot be ex¬ 
cluded from consideration. Government of Bombay v. Mondd- 
gnr Ago, 48 B. 190 : 25 Bom. L. R. 1182. • In determining the 
amount of compensation payable in respect of a piece of land 
which is being compulsorily acquired, the Court must consider 
what a willing purchaser would have gjven for the land on or 
about the date of the notification for acquisition. The Collec¬ 
tor v. Manager, Karla Kslate, 28 Bom. L. U. 07 : 93 T. C. 
142 : 1920 A. I. R. (B) 223. 


Patna :—The principle laid down in the L. A. Act is that 
the Court has to ascertain what tho “market-value” of the land 
is, that is to say, what value would be paid in the*market by a 
purchaser of good ability and well qualified to put the land to 
the best advantage. Girhar Kara you. Chandra v. Collector of 

('nilark, 2 P. L. J. 147 : 39 I. C. 11. 

7 « 


(hath : —“Market-value” means the prices that would be 
paid by a willing buyer to a willing seller, when both are 
actuated by business principles prevalent at the time that the 
transaction takes place in the locality in which it takes place. 
Ilirjrani v. Deputy ('onnnissinncr, Sitapnr, 28 O. C. 8* : 57 
I. C. 301. The market-value which under the provisions of 
see. 23 should be given is the potential Value of the property 
at the time of acquisition which would be paid by a willing 
buyer to a willing seller when both are actuated by business 
principles prevalent in the locality at that time. Ali Qader v. 
Sen/, of Slate, 7 O. \V. N. 392 : 121 J. C. 898 : 1930 A. I. R (O) 
223. 


Sindh :—The “market-value” of the land may be roughly 
described as the price that an owner who is willing but who is 
not obliged to sell the land might, consistently with reason, 
expect to get from a willing purchaser with whom he is bargain¬ 
ing for the sale and purchase of the laud, Khasiram v. Asst. 
Collector of Shikar pur, 17 S. L. R. 22: 1925 A. I. R. (S) 112. 


Bangooa, :—The “market-value” of land may be roughly 
discribed as the price that an owner willing and not obliged to 
sell might reasonably expect to obtain from a willing purchaser 
with whom he was bargaining for the sale and the purchase of 
the land. The value of land to an owner can only be tested by 
what he would get for it if he was willing to sell and not 
compelled to sell, and there is no intention, either under the 
English or the Indian Act to compensate him for any attach¬ 
ment by reason of sentiment or family association. Jieddiar v. 
Secretary of Stale, 5 Rangoon 799 : 109 1. C. 11 : 1928 A. I. R 
(R) 65. 
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Market-value at the date of the publication of Notification 
under sec. 4 :—Tt is important to boar in mind that the market 
value of the land acquired is to be determined ns it was at the 
time of the publication of the notification under section 4 of the 
Act. The principle*of compensation is indemnity to the owner, 
and the basis on which all compensation for lands required or 
taken should be assessed is the value to the owner at the Hate 
of notice to treat in KngLand and the (tale of the publication, of 
notice , under section 4 (/) of the L. A. Act I of 1X04 in India 
and not their value when taken, though under Act X of 1X70, 
by sections 1,4 and *24, the market-value of the land at the time 


of awarding compensation had to be taken into consideration. 
Time, when the land was nounirod was the time for ascertaining 
its value. J lanmaiha Sotb Jfiftrr v. Secretary of State , i 
C. \V. X. 00"*. lie fore amendment of section 24 (/) hv section 
7 of Act XXXVIIF of 1024 the Court was to “take into consi¬ 


deration the market value of the land at the date of the publi¬ 
cation of the declaration relating thereto under section 0” and 
it has been held in Masiu v. The ('altertor of Uanyoon , 7 Hang. 


227 (P.C.) : 


W. X. HI2 : 40 C. L. J. 524 : 110 L C. 500 : 


1020 A. 1. R. (P.C.) 120, that “the date of the second declaration 
was to be taken for the purpose of ascertaining the market 
value if there were two declarations relating thereto, the former 
one being ca nee lied by the latter.” The primary consideration 
in determining the ninount of compensation to be awarded in 
L. A. proceedings is, as laid down in section 24 (/) of the L. A. 
Act, “the market-value of the land at the date of the publi¬ 


cation of the notification.” The decision of the Privy Council 
in y arsing Ihis v. Secretary of State , 0 L. OP : 2!) C. W. N. S22 
(P. C.) : 1025 A. I. I*. P. C) 01 lias not modified tin* law in this 


respect. ItnlHiar v. Secretary of State , 5 Hang. 700 : 100 
I. C. 11 : (102<X) A. I. Ti (R) 05. The question is not what the 
persons who take the land will gain by taking it, but what the 
person from whom it is taken will lose by having it taken from 
him. In Stehhing’s Case (1X70) L. ll. ( 0 (£. 13. 47, Cockburn 
C. J. says in his judgment that, “When Parliament gives 
compulsory powers and provides that compensation shall be. 
made to the person from whom property is taken for the loss 
he sustains, it is intended that he shall he compensated to the 
extent of his loss and that his loss shall be tested by what was 
the value of the thing to him, not by what will be its value to 
the person acquiring it.” 


In India, it has been held in Secretary of S late v. Kartcr 
Chancier Ghosh, 0 C. W. N. 055, that in “calculating the amount 
of compensation to be awarded for land compulsorily acquired 
by Government it is not permissible to a judge to take the 
amount which the claimant had expended in the purchase and 
improvement of the land, as if it had been invested on loan 



market-value. 


S. 28] 



since the date of such expenditure at the prevailing rate of 
interest and to treat the total amount so arrived at as the 
market value of the land.” Upon a compulsory acquisition of 
property the seller is entitled to the value to him of the 
property in its actual condition at thc*time of expropriation 
with all its advantages and with all its possibilities excluding 
any advantage due to the carrying olit of the scheme for the 
purpose of which the property is compulsorily acquired. A r . 77. 
Mirchandani v. Special L. A. Officer, Karachi, 101 I. C. 200 : 
1027 A. T. R. (S) 1(>8 : Alma ram v. The Collector of Saqpore, 
311 O.W.N. 458 (l\ C.) ; Choithram 7 leg raj v. Secretary of Stale, 
25 S. L. R. 285 : 131 I. 0. 222 : 103,1 A. 1. R (8) 52 ; Secretary 
of State v. Snkkur Municipality, 131 T. U. 178 : 1031 A. I. R 
(S) 07. Under sec. 23 sub-sec. (/), Land Acquisition Act, in 
determining the amount of compensation the Court should take 
into consideration the market value of the land at the date of 
the publication of the notification. This would mean that the 
value of the land should* he found out irrespective of the 
question how it is held. The land may be held by a permanent 
lessee with the result that neither the landlord nor the lessee 
alone represents the whole estate. Tn such circumstances, the 
landlord or the lessee alone may not possess the absolute right 
to dispose of the entire body of interests in the land. But that 
is no reason why the compensation to be awarded for the same 
land should be different in different circumstances. If a land is 
worth, say Rs. 2000 in open market its value would remain 
Rs. 2000 whether the landlord holds it in his own possession 
without encumbrances or whether he has let it permanently 


to some people. What, therefore, has to be done is first, to 
find out what is the market value of the land itself, irrespective 
of iiny consideration as to how it is hold. The next step would 
be to apportion the value, among several parties holding 
separate and distinct interests in the land. If, for example, 
there be 4 co-owners and no tenant, the value would bo divided 
equally alnong the 4 co-owners. If there be, say a landlord 
and a tenant, the value will have to be apportioned between the 
two according to their respective interests. Raja of Pittupnmm 


v. Revenue Divisional Officer, Cocoiunla, 42 M. (544 : 51 I. C. 


3b M. L. J. 455 ; Rohan Lai v. Collector of Ettah , 51 All. 


7G5 : 11020) A. L. J. 522 : (1020) A. 1. II. (A) 525. 


Modification of sec. 23 (7) (i) by Local Acts : 

‘Market-value of land acquired under the U. P. Town 
Improvement Act :—Tim correct interpretation of sec. 23,. 
sub-sec. (7), cl. (/) of the L. A. Act as amended by para (10), 
cl. (3)*of the schedule to the U. P. Town Improvement Act 
(8 of 1919) is that the “market-value” of the land to be 
acquired is to be calculated exclusively in accordance with the- 
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use to which the land is bring put on the date on which notice 
issues under sec. 29 or see. 36 of the U. P. Town Improve¬ 
ment Act ; and where on such date the land so acquired is not 
being put to nnv use its market-value may be nil. Secretary 
of State v. Makhan 'Das, 50 All. 470 (If. 15) : 20 A. L. J. 69 : 
107 I. C. 587 : 1928 A. I. R. (A) 147. 

Market-value of laud acquired under the Bombay City Muni¬ 
cipal Art fit of 1SSS :—Where in a case of set-back, land with 
building thereon was taken up by the Municipal Commissioner 
from a private owner under Act III of 1888, (sections 298, 299, 
301) it was held that the amount of compensation awarded to 
the owner should be calculated with regard to the price given 
within a few years previously for land of a similar character 
in the immediate neighbourhood of the laud in question. Muni¬ 
cipal Commissioner for the City of Bombay v. Syed Abdul 
link, 18 B. L81. A certain mosque in Bombay was abutted on 
the north, west and east by public streets. In December 1886, 
the Municipal Commissioner, pursuant to section 166 of the 
Bombay Municipal Acts III of 1872 and IV of 1878, required 
the trustees of the mosque to set back the building on the said 
three sides for the purpose of improving the public streets. Tt 
was contended that the amount of compensation to be paid to 
the trustees was to be measured by the loss of rent which they 
would have received for certain rooms which they had proposed 
to build on the land in question ; it was held that the words of 
section 163 of the Municipal Acts III of 1S72 and IV of 1878 
were intended to ensure compensation to the owner for every 
sort of damage, and not to restrict it to compensation for 
such damage as he might by his own arrangement reduce it to. 
Compensation becomes due under the section as soon as tho 
Corporation takes possession, which is when the owner begins 
to build, and there being no words in the section to show a 
contrary intention, the compensation must be assessed accord¬ 
ing to the state of things then existing, and not upon the basis 
of what the owner may have it in liis power to do towards 
diminishing the damage which would otherwise result to him. 
Municipal Commissioner for the City of Bombay v. Patel Ha.f i 
Mahomed, 14 B. 292. 


Market-value to be determined in the aggregate :—What 
has to be acquired in every case under the L. A. Act is the 
aggregate of rights in the land and not merely some subsidiary 
right such as that of a tenant, Babujan v. Secy, of State, , 4 0. 
L. J. 348 ; Baja Shynm Chandra v. Secy, of Slate , 12 C. W. N. 
369 : 7 C. L. J. 415. Jenkins C. J., in The Collector of Belyanin 
v. Bhimruo, (1908) 1.0 Bom. L. R. 657 observed : “The- Court 
must proceed upon the assumption that it is the particular piece 
of land in question that has to be valued including all interests 
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in it” In Bombay Improvement Trust v. Jnlbhoy , 33 Bora. 
483, it is observed : “Reading the Act as a whole I can come 
to no other conclusion than that it contemplated the award of 
compensation in this way: First you ascertain the market-value 
of the land on the footing that all separate interests combined 
to sell, and then you apportion or distribute that sum among 
the various persons found to be interested.” 

The antithesis between “land” and “an interest in land’ r 
is well marked in sec. 31 (.7). The distinction is preserved 
throughout the Act where land is always used to denote the 
physical object, which is, after all, the thing that has to be 
acquired. Provision is made for compensation to all persons 
interested but claims on this head are to be adjusted in the 
apportionment prescribed under sections 21) and 30 and do 
not fall to be considered till after the Court has determined 
the market-value of the land under sec. 23(/). The value’ 
of the land cannot and ought not to be determined in¬ 
dependently of the huts standing thereon. Secretary of State 
v. Belchambers, 3 C. L. J. 109. The method of valua¬ 
tion contemplated by the L. A. Act is that the court 

should first ascertain the market-value of the land as if all 
separate interests are combined. It should then apportion 
that value among the persons interested. L. A. Officer v. 
Fakir Mahomed , 143 T. C. 099 : 1933 A,I. R. (8) 121. Where 
there is one holding, there cannot be piece-meal acquisition as 
the L. A. Act refers only to one notice, one proceeding and one 
award to be given and made regarding one holding and one 

ownership, It. V. Sen v. Trustees for the Improvement of 

(aleulta , 48 Cal. 893: 33 C. L. J. f>09 : 04 I. C. 577. This 
view, however, has not at/rays been accepted in practice, and 
the procedure adopted in the ease of (Uriah (handra Hoy 
Choudhuryx. Secretary of State, 24 C. W. N. 181 has been 
followed as a matter of convenience, namely, that the market- 
value of the interests claimed by persons who held interests 
of different degrees in the property acquired has been deter¬ 
mined successively and independently of each other. 

Recognised methods of determining market-value :—The 

methods of valuation of land acquired under Act I of 1894 may 
be classified under three heads : (1) the opinion of valuators or 
experts, (2) the price paid within a reasonable time in bona fide 
transactions of purchase of the lands acquired or the lands 
adjacent to the land acquired and possessing similar advantages 
and (3) a number of years’ purchase of the actual or immediately 
prospective profit from the lands acquired. It is generally 
necessary to take two or all of these methods in order to arrive 
at a fairly correct valuation. Exact valuation is practically impo¬ 
ssible, the approximate market-value is all that can be arrived 



158 


THE LAND ACQUISITION ACT. 


[S. 23 


at, 1 lavish Chandra Xrogy v. Secretary of State, 11 C. W. N. 
NTT) ; Atnrita Lai Jiusak v. Secretary of State , 22 1. C. 78 ; 
Karachi Municipality v. Xarain Das, 145 I. C. 795 : 1933 A. T. 
II. (S) 57. Compensation payable for land acquired by Govern¬ 
ment cannot bo ascertained with mathematical accuracy. The 
Court lias to see whether the evidence adduced displaces the 
amount awarded by the Collector. The valuation of the Collec¬ 
tor is not displaced by evidence of value given by the claimant 
which is so exaggerated and reckless that no reliance could be 
placed thereon. F. IT. Higgins v. Secretary of State , 22 O. 
W\ X. 059 : 10 I. C. 221. 

The recognised modes of ascertaining the value of the 
land for the purpose of determining the amount of 
compensation to be allowed under the L. A. Act were : (1) 
if a part or parts of the land taken up has or have been 
previously sold, such sales are taken as fair basis upon which 
making all proper allowances for situation etc., to deter¬ 
mine the value of that taken, (2) to ascertain the net annual 
income of the land, and to deduce its value by allowing a 
certain number of years’ purchase of such income according to 
the nature of the property, (3) to find out the prices at which 
lands in the vicinity have been sold and purchased and making 
all due allowances for situation, to deduce from such sales the. 
price which the land in question will probably fetch if offered 
to the public. In re Xmn]i Khclscy , 15 B. 279 ; .V. If. Mi reha u- 



Court has to consider (Utlie price paid within a reasonable 
time for the land itself, (2) the rents and profits of the land 
received shortly before the acquisition, (3) the prices paid for 
adjacent lands possessing similar advantages and U) the opinion 
of the experts or valuators. L. A. Officer v. Fakir Mahomed, 
143 I. C. h99 : 1933 A. T. it (S) 121. 

Modes of estimating the market-value : 

I. Sales to prove market-value : — The best evidence to 
prove what a willing purchaser would pay for the land under 
acquisition would be the evidence of genuine, sales effected 
about the time of the notification for acquisition either in 
respect of the land or any portion thereof or the sale of 
lands precisely parallel in all its circumstances to the 
land under compulsory acquisition, Secretary of State . v. 
Sarnia Deri Chondhurani , 5 Lahore 227 : 79 I. C. 74 : (1924) 
A. I. R. (L) 548; (Jot lector of Xagpur v. At mar am, 
(1925) A. I. R. (X.) 292 ; Atmaram v. Collector of Nagpur, 
31 Bom. L. R. 728: 33 O. W. N. 458 (P. C.) : 25 N. L. R. 
<>8: 49 C. L. J. 398: 57 M. L. J. 81: 114 I. C. 587: 1929 
A. I. R. (P. G.) 92. The market-value of the acquired land 
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is ascertained from recent sales in the same or in the 
adjoining localities and from the average rental of these and 
similar in the vicinity, Fink v. Secretary of State, 31 C. 599. 
In order to ascertain the markct-valne of property at a certain 
time it is an indicium and a valuable indicium as to the value 
of the property to ascertain what prices have been recently 
obtained for lands more or less similarly situated in the same 
neighbourhood. But the circumstances in each case under 
which the purchases are made must be borne in mind. If the 
plot be a small plot a higher price is probably obtained than if 
it were a large one. The precise situation of the land in each 
case is often a matter of very considerable importance as 
either enhancing or lowering the price. Again a particular 
person owning an adjoining property or who has some parti¬ 
cular object in desiring to acquire some special •piece of land 
would be inclined to pay a higher price. A smaller price would 
be given for an undivided share with its possible burden of 
litigation to obtain a partition than for an entire property, 
Amrila Lai Basal: v. Secretary of State, 22 1. C. 78. 

In estimating the market-value of the land the best evidence 
will be the evidence of genuine sales which took place about 
the time of notification for acquisition either in respect of the 
same land or any portion thereof or the sales of lands exactly 
similar in all its circumstances to the s^le of land under com¬ 
pulsory acquisition. Khnsiram v. Assistant ('of lector of 
Shikar pur, 17 S. L. R. 228 : 1925 A. T. It. (Sind) 112. In 
determining the value of land acquired under the L. A. Act if 
there is evidence of sales of similar lands in the vicinity having 
similar facilities the L. A. oflicer was bound to take such sales 
into consideration. Bharannlas Khusiram v. L. A. Officer , 
131 I. C. 715 : 1931 A. I. R. (E) 5(5. Evidence relating to the 
sale of a piece of land in the neighbourhood in which there was 
a pncca building is not inadmissible in a case when land with¬ 
out building was being acquired. It may be difficult to deter¬ 
mine the value of the land apart from the building, but it is not 
necessarily so, and the claimant is entitled to put this evidence 
before the Court and ask the tribunal in a consideration of the 
evidence to decide what portion of the purchase-price represents 
the value of the whole land then sold, Mad an Mohan. Bur man 
v. Secretary of Stale, 78 I C. 557 : 1925 A. I. R. (C) 481. 

Jn the method of arriving at a valuation of land by reference 
to prices realised by sales of neighbouring lands it is plain that 
no evidence of former sales can be obtained which shall be 
precisely parallel in all its circumstances to the sale of the 
particular land in question. Differences, small or great, exist 
in various conditions and what precise allowance should be 
made for these differences is not a matter which can be reduced 
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to any bard and fast rule. The Trustees for the. Improvement 
of liomhay v. Karsandas, 33 B. 28. At the same time the 
instances produced must relate to lands, which on the whole 
have the same conditions of quality and situation as the acquired 
land, liaghunath Dak v. Collector of Dacca, 11 C. L. J. 612. 

Sales at the time of notification :—In cases where the 
valuation of land cannot be based uppn what the property was 
producing at the time of the notice of acquisition and when 
there have been no recent sales of the land to guide the Court, 
the market-value must be determined by sales of similar lands 
in the neighbourhood. The owner in claiming compensation 
can seek to prove either what the property would fetch if sold 
in one block or what is the present value if he plotted out the 
property and odd in lots. When no evidence is adduced of 
sales in the neighbourhood of such large blocks as under refer¬ 
ence, the evidence before the court of sales of small pieces of 
land in the neighbourhood enables the court to give an opinion 
regarding the value of different portions of the block and the 
value of the whole must be deduced from this. Sales after the 
notification must be discarded when it is proved that the 
values have been affected one way or the other by circum¬ 
stances which have arisen after that date. In the matter of 
Government of Domf/ay v. Karim Tar Mahomed,'3 3 B. 325: 
10 Bom. L. R. 660: 3 J. 660. 


In case of compulsory acquisition of land, the price 
should be assessed with reference to the probable use 
which would give the owner the best return. In fixing the 
price on this principle, it is necessary to be guided, as 
far as possible and reasonable by the rule enunciated by 
Lord Truro in Hast and West India Docks Company v. 
Gatke, 3 Mac. & (j. 155: 6 Rail Gas. 371: 20 L. J. Oh. 217: 
15 Jur. 261, ri\. that the xYct should be expounded liberally in 
favour of the public and strictly against the Government or 
Company taking the land. Rates at which the nearest land 
with similar advantages have been sold within a short period 
and a few months after tin* notification of acquisition is issued, 
should be taken into consideration. An average struck from 
sales within a period of five years before the acquisition of land 
situate at different parts of the village with greatly varying 
advantages and defects can be no satisfactory criterion of the 
value of the land to be acquired specially when the price has 
risen since the last years or so. Jlamsarun Das v. Collector of 
Lahore , 9 P. W. R. 1911: 9 I. C. 228; I lard war i Mai v. Secre¬ 
tary of Stale , 64 I. 0. 146. If a few of the frontage plots are 
sold for building purposes, that is no evidence that the re¬ 
mainder of the land can be sold for building purpose. The real 
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test by which the market-Viiluo can be arrived at is to gather 
from other sales what the whole land would have been likely 
to realise in the market about the time of acquisition. Collector 
v. Ramchandra J/arischandra, (1920) A. I. Jl. (B) 44. 


In determining the market-value of land acquired by 
Government under the L. A. Act, 1>94, Sale of other land in the 
neighbourhood, with similar advantages, is cogent evidence, 
specially when nothing is shown to have happened which 
materially affected the value of the land between the date of 
such sale and the Government’s declaration for acquisition (now 
notification under S. 4). (Inlam Hussain v. L. A. Officer, 
ltmidra, 31 Born. L.R. 241 (P.G): 11 1 l.C. 9 : 1928 A.I.R. (P.C.) 
305. In determining the market-value of land to bo acquired 
by Government post-notilication transactions shotild not neces¬ 
sarily be ignored altogether. All transactions must be relevant • 
which can fairly be said to afford a fair criterion of the value 
of the property as at the date of the notification. Tf any con¬ 
siderable interval has elapsed the court will naturally attach 
little or no value to subsequent sales, just as transactions long 
prior to the notification will usually Ik* discarded. Asstt. Deve¬ 
lopment Officer v. Tayaballi Allibhoy , 35 Bom. L. R. 703 : 1933 
A. 1. R. (Bom.) 30L. 

Unregistered sales:— When in an application for varying 
the award of the Collector the plaintiff cited certain alleged 
sales in the vicinity which though for sums over Us. 100 were 
not registered and which were in favour of petitioner’s son-in- 
law, it was held that such sales could not bo considered, 
Masha/re v. Collectin' of Mt/amnng, 9 Bur. L.T. 204: 11 l.C. 91«s. 


Compulsory sales :—The “market-value” of land may be 
roughly described as the price that an owner willing, and not 
obliged to sell, might reasonably expect to obtain from a 
willing purchaser with whom he was bargaining forthesale and 
purchase of the land. Juti/ash Chandra Mi Ira v. Secy, of 
State, 17 G. L. J. 31; Girts Chandra Hoy Choicdhnry v. Secy, 
of State, 24 C. W. N. 184 : Mohini Mohan llanerjee v. Secy, of 
State, 25 C. W. A T . l002 : 34 V. L. J. 188; Tahiti Makhania v. 
Secy, of State, 11 O.L.J. 408 ; Sadha (haran Roy Choicdhnry v. 
Secy, of State, 31 O. L. J. 03. The market-value of the land 
acquired is the price that the owner willing, and not obliged 
to sell, might reasonably expect from a willing purchaser. 
Simula Ma.njnri Dassi. v. Secy, of Stale, 55 Gal. 994; 32 
C. W. N. 421: 19 C. L. J.51 : 112 I. G. 706 ; 1928 A. J. R. 
(Gal.) 522. The expression “market-value” means the value 
which a parcel of land would realise if sold in the market. The 
seller must be a willing seller ; a forced[ sale affords no criterion 
of market-value. The purchaser also must be a willing pur¬ 
chaser, and, further, he must be a prudent purchaser, that is, 

11 
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one who makes bis offer after making necessary enquiries as 
to the value of the lands ; an offer made by one who knows 
nothing of the value of the land, in the locality and who makes 
no enquiries about it, affords no test of market-value. The 
market-value is the \\aluc that can bo realised on a sale in the 
open market. The market may be dull or brisk. But whether 
it be dull or brisk it c:\nnot bo excluded from consideration. 
Government of Bombay, v. Merman Mondigar Aga, 48 Bom. 
190 : 25 Bom. L. R. 1182. 

Claimant buying cheap :—The mere fact that the owner of 
the property acquired under the L. A. Act had obtained it 
cheap would not entitle the Government to get under the fair 
market-value, but the price which was paid by the owner 
shortly before the publication of notification would be a valu¬ 
able piece of evidence to help the Court in ascertaining the 
true market-value of the property. Quamar Ali v. Collector of 
Bareilley, 23 1. C. 542. When the property under acquisition 
has been recently purchased, the price paid is prima facie the 
market-value thereof. The claimant may claim more than the 
price paid and it is open to him to contend that lie bought the 
property at less than its market-value or that there has been 
a general rise in the value of the property between the date of 
purchase and the date of declaration. On the other hand it is 
open to Government to show 7 that the price paid by the claim¬ 
ant was so high that Ao prudent purchaser would have paid it, 
and also that there has been a general fall in the value of the 
property in the neighbourhood between the date of agreement 
and the date of declaration. Gorcmmcul of Bombay v. Ismail 
Ahmed, 26 Bom. L. R. 227: 85 I. 0. 531: (1924) A. I. R. 
(B) 362. In acquiring lands under the L. A. Act (I of 
1894) the question for enquiry is not what was the original 
price paid for the land or the money spent in its present 
disposition, or the actual income received but what was the 
market or sale value of the land if laid out in the most bene¬ 
ficial manner. Bhuja Balapplm v. Collector of Dharimr, 1 Bom. 
L. R. 454. A claimant is not precluded from proving by 
evidence of sales and purchases that his land is worth con¬ 
siderably more than that given by him in some other proceed¬ 
ings and proving that his valuation there is in fact an under¬ 
estimate, ..V. II. Mirrhamlani v. Special L. A. Officer, Karachi, 
101 I. C. 269: 1927 A. I. R. (S) 168. 

Claimant buying at high price :—Tn K. I\ Frenchman v. 
The Assistant Collector, JIarc.fi, 24 Bom. L. R. 782, the claifnant 
purchased a piece of land with a bunglow on it in July 1918 
for Rs. 92,500. It was compulsorily acquired by Government 
in April 1919. The plot in question was situated near the 
centre of the business part of the city ; all round there were 
public offices and other business premises. The Collector 
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valued the land at Us. 64,041 ; and, on reference, the District 
Judge valued it at Us. 00,103. The claimant estimated his 
property at rupees two lacs odd relying on hypothetical schemes 
of development, and appealed. It was heljl that taking all the 
circumstances into consideration, the property acquired should 
be valued at Us. 02,500. Maelcod, C. J # remarked : “The two 
most important questions are (1) whether the claimant has paid 
so high a price that the Court may consider that he had not 
■displayed the ordinary caution which a purchaser of land 
should display ; and (2) whether there has been any increase in 
the value of property in the neighbourhood within the few 
months which elapsed between his purchase and the Govern¬ 
ment notification. When Government notified the property for 
compulsory acquisition, they were bound to offer the claimant 
what he had given a few months before for the property, unless 
they were able to show conclusively that he had not given a * 

fair value for the property.” 

» 

Where lands in hills chiefly valuable for building-stone 
of good quality were sought to be acquired, and it was 
found that the claimant who had then started quarrying 
in portions had purchased them two years before at a 
certain rate, it was held that in the absence of evidence 
of change of circumstances the same Kite as that at which 
the claimant purchased should be awarded, (Ihulam Hussain 
v. L. A. Officer, South Salsattr, 1028 A. T. U. (P. O.) 305. The 
price paid by the claimant within a few years of the acquisi¬ 
tion is to be taken into consideration while awarding compensa¬ 
tion and when a depreciation is relied upon it is for the Govern¬ 
ment to prove it. A T . //. Mirrhmidani v. Special L. A. Officer, 
Karachi, 101 I. G. 260 : 1027 A. i. R. (S) 168. Whore, owing 
to an impression that Government is proposing to make large 
acquisitions of land in a certain neighbourhood for certain 
public purposes, private purchasers have made purchases at 
high prices, the purchases, although imprudent, can be consi¬ 
dered for the purpose of determining the market-value of a 
plot of land situated in that neighbourhood. Collector of Thana 
v. ('haturhlinj Had ha Krishna, 28 Bom. L. U. 518 : 05 I. G. 
513: 1026 A. 1. R (B) 365. When the price paid for property 
has been influenced by a boom which is followed by a fall in 
price the court should make a reasonable deduction in awar¬ 
ding compensation. Since the time when the claimant pur¬ 
chased his property the greatest recorded fall in a certain 
quarter occurred with regard to plots situated only 182 yds. 
from the claimant’s plot and the fall exceeded 50 per cent, there 
was a-similar fall elsewhere, but the average was 44 per cent. 
It was held that 44 per cent of the value paid by the claimant 
should be deducted for the purpose of compulsory land acqui- 
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sitinn. Karachi Municipality v. Kara hulas, 145 T. C. 795 : 
10H3 A. J. IKS) 57. 

Awards of neighbouring lands :—hi the category of sales 
fall the awards by Courts in previous cases of land acquisition. 
In Secretary of Stale v. I. (i. S. A r . and Hail/cay Co., 36 I. A. 
200 : 3(i C. 907 : 14 C. >V. N. 1IU : 10 0. L. J. 2.Si : 19 M. L. J. 
045 : 11 Bom. L. R. 1197, the High Court did not agree with 
the scheme of valuation' made by the Special Judge, and had 
increased his award relying upon prices paid for a piece of 
land in the vicinity in previous land acquisition proceedings as 
affording a guide to the amount of compensation to be awarded. 
And in appeal the Judicial Committee held that there is no 
ground for interfering with the award of the High Court. 
Vide also Madan Mohan Ilnrn/a// v. Secretary of Stale , 1925 
A. I. R. (C)’481. Prices, which are given by Collector to 
" people whoso lands are acquired and who accept them, are 
valuable evidence in ascertaining the market value, of the 
property in suit. Secretary of State v. Anntlyn ('hara// 
Jlanerjee, 1011. C. 12 » : 1927 A. I. R. (C) 87 1. 

Offers of purchase :—-The evidence of offers made by irres¬ 
ponsible brokers on behalf of undisclosed principal or perhaps 
for their own purposes without any principal behind them, 
however, are useless. Secretary of State v. Sarah /■ Deri 
Chondharani , 5 L. 227,: 79 1. C. 71 : (1924) A.I.R. (L) 548. No 
doubt that evidence of oilers is admissible but an offer amounts 
merely to an opinion on the part of the person making it and 
when offers were oral ones unsupported by any documentary 
evidence they do not carry any weight or afford any assistance. 
Abdnl Jtahi/u v. Secretary of St/de , 97 I. C. 775 : (1926) A. I. R. 
(L) 018. Where after a notification has been issued for acqui¬ 
sition of a particular property negotiations are staited by the 
Government with the owner of the, property on the question of 
price and an offer purporting to be without prejudice is made 
to him, the evidence of the offer for purposes of determining 
value in Court in an appeal by the owner against the award of 
the District Judge is not admissible as it must be inferred that 
the parties agreed together that the evidence of the offer should 
not be given in Court. lia//\or Sing v. Secretary of State , 92 
I. C. 319. The sweeping remarks in Jleddiar v. Secretary of 
State, 5 Rang. 799 : 109 I. C. 11 : 1928 A. I. R. (R) 05 to the 
effect that “no doubt, proof of bona fide, offers have to be 
considered by a Court, but the probative value of offers 
has. for good reasons in this country, been held to be very 
low indeed, for the oilers alleged in land acquisition pro¬ 
ceedings arc scarcely ever bona fide. They can be, easily 
arranged without any loss or inconvenience to either party, and 
individuals, respectable in their various relations of life, have 
no compunction in lending thcmselvs to a lielitious transaction 
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which tnny assist a friend in extracting more than his due from 
Government, or a public body at no cost to themselves/’ 
go rather too far. ‘“Evidence of offers is not inadmissible 
but might be of value in certain circumstances, as for 
example, if they arc ‘firm offers’ supported by the testi¬ 
mony of reliable witnesses or documentary evidence, but vague 
statements of witnesses are not of vJtlue.” Pril/h/i l)ii/nl v. 
Scry. of State 135 I. C. 183. The fyet that a number of offers 
were made for particular plots does not show that similar offers 
will be made for every plot, (■nlfcrtnr of Xagp/tr v. P. (\ 
doqtekm \ 2!) N. L. R. 155 : 1 1(5 L (!. 77. 


Nature of sales to be proved : —The onus of proving the 
value of land acquired lies upon the claimant and to establish 
the value and selling prices of neighbouring lands, it is 
necessary for him to adduce numerous or at hvast sufficiently 
numerous instances of sales of land in similar condition and_.. 
Uf»e for similar purposes in the neighbourhood. 1 n the absence, 
of such evidence the Court must fall back on the rental value, 
which is the standard generally taken for sales of house 
property. Pns/ra Ihiojan v. Seeretar/j of State, 11 I. 0. (52 ; 
Armnlnda Ah/ar v. f'olleefor of Ta/ijoro, Oh I. ( ■. 279 : (192(i) 
A. 1. 1?. (M) 9t>l ; Kripa Han/ Ilrij Lai v. Secretary of Slate 
for 1 //din, 10(5 1. C. 90. In a land acquisition cast; the amount 
of compensation cannot be enhanced upon the basis of con¬ 
veyances of lands which have no similarity to the lands 
acquired. Jinn Cha/ntra v. Seerelanj of State, 31 C. L. J. 20-1 : 
5(5 I. (_!. 75S ; See//, of State Manmall/a Xath Pet/, 2 l’at. L.R. 
2(58 : 84 I. (’. 371 : (1925) A. 1. R. (Eat.) 129. In determining 
the market-value of the land acquired by ascertaining the price 
at which the lauds in the vicinity have been sold and purchased 
and making all due allowances for situation and the circums¬ 
tances attending each particular sale, the exceptional instances 
should nltrai/s he excluded from consideration. The only ins¬ 
tances to be taken into consideration are those that arc as 
similar as possible to the one under consideration, similar not 
only in point of site, but also as regards all other intended 
circumstances, An// Ha Lot llip.nck v. Seerelanj of Shtfe, 22 I. 
O. 78. A sale by a Hindu widow of neighbouring land cannot 
be treated as a fair basis for calculating the market-value of 
land acquired under the provisions of the L. A. Act inasmuch 
as it is well known that full value is never fetched at such 
transactions nor should an isolated transaction at which the 
price fetched might have been purely artificial be made the 
basis of such calculation. Xutyanando Das v. Secretary of 
Stale, 57 T. C. 731. 


Valuation by belts: —The principle of valuation by dividing 
the land acquired into front land and back land, though not 
generally viewed with favour, has long been followed. In 
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Prem Chant! Rural v. The Collector of Calcutta , 2 C. 103, Garth 
C. J. observed : “the frontage is no doubt valuable—if instead 
of calculating the whole area together wc were to estimate 
the front land at Rs. 1,000 and the back land at Rs. 600 the 
result will be the sarAe.” The case has been distinguished in 
The Collector of Poona v. Kashinath , 10 B. f>85 in the following 
terms: “We arc however, unable to agree with the District 
Judge in regarding any. portion of the site in question as 
‘frontage’ having a special value and as regards the land dealt 
with in the Calcutta decision, where the plots had considerable 
length of frontage on public thoroughfares or streets. Here, on 
the contrary, the land is surrounded on all sides with buildings 
which shut it out from the main arteries of the town. Nor 
would the proportion of one to three for frontage and back 
sites adopted, in the Calcutta case be applicable to land so 
situated. Certain sites would doubtless fetch a higher value 
than others if the land were laid out for building purposes', but 
the distinction bet went, frontage aiyl back sites has, /rethink , 
scarcely any practical importance in assessing its value.” 


In Secretary of State v. 1. (I. S X. Rail (Jo.. 36 C. 967 : 
14 t \ W. N. 134: 10 C. Ij. J. 281, the Government acquired 
land on the banks of the I highly. The owners objected to the 
Collector’s award. The Special Judge on reference determined 
the amount of compensation by basing his calculation on a 
system of dividing the 'land into belts. On appeal the High 
Court rejected the Special Judge’s method of valuation and 
upon careful consideration of previous awards and prices rea¬ 
lised on sales of land in the neighbourhood and other matters, 
increased the amount. On appeal by the Government it was 
held by His Majesty in Council that the argument based on 
the great experience of the Special Judge in such case amounted 
to a denial of the right of the High Court to review his find¬ 
ings. The judgment of the High Court which gave due weight 
to the evidence in the case was affirmed. 


The question again arose for consideration in Raghu 
Xath Das v. Collector of Dacca , 11 C. L. J. 612 where 
Mookcrji J. in discussing the question observed: “The 
question next arises as to the value of the other blocks 
which stand on an entirely different footing. The learned 
vakil for the claimants has contended that the lands 
acquired should be divided into belts, and that the 
value of the second belt should be taken as half that of the 
first belt. But it was pointed out by this Court in the case of 
Secretary of Slate v. /. O. S. iV. Co., 36 C. 967 that the mode 
of valuation by division into belts is artificial and does not 
always afford a reliable guide to the ascertainment of the 
market-value and this view was subsequently affirmed by the- 
Judicial Committee. It may further be observed that if the 
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mode of valuation by division into belts be adopted a great 
deal would depend upon the depth of the belts assumed more 
or less arbitrarily. We must, therefore, determine the value 
of the first block as that of back land in relation to the 
third block. No hard and fast rule can b# laid down as to the 
proportion between the value of front land and back land and 
it was pointed out in Government of ^Bombay v. Karim Tar 
Mahomed , 33 B. 325 that it can bo t&kcn as an inflexible rule, 
that back land is worth half the front land. In fact, the case 
of Alanl Huq v. Secy, of State, 11 C. L. J. 303, where the front 
land was valued at an exceptionally high rate as land well- 
fitted for the erection of shops, the back portion was valued at 
one-fifth of that rate because it could only be used for an 
entirely different and less profitable purpose.’’ 

When determining the value of frontage land the depth is 
a question of supreme importance. What is a suitable depth, 
must primarily depend on the character of the buildings in the 
locality but in an ordinary*shop and ehawl locality it has been 
the custom for surveyors to calculate the depth at 100 feet. 
In the next place the value of a building frontage must depend 
on the higher rents that can be obtained for shops or rooms 
facing the street, and as the proportion of these rents to the 
lower rents of the back rooms decreases, so does the value of 

the whole frontage land decrease.But there is no hard 

and fast rule that the back land must bfc worth half the front¬ 
age land. That would only lead to absurdities. Government 
of Bombay v. Karim Tar Mahomed, 33 B. 325. It has been 
observed by Maclean C. J. in Gnnidas Kundn v. Secy, of State, 
18 C. L. J. 244 : 22 1. C. 351 that “It is difficult to lay down 
in these cases any hard and fast rule as to what is the relative 
proportion of value as between the back land and the frontage 
land, but it is at least reasonable in seeking to fix that propor¬ 
tion to bear in mind how far the land stands back from the 
road.” 

In case of acquisition of land where a large area has to 
be valued it is impossible to fix the value of various portions 
of it of different rates on anything like approaching an accu¬ 
rate basis. The only way in which tin; market-value can be 
arrived at is to judge from other sales what the whole land 
would have been likely to realise in the market. It is not 
possible to divide the whole into separate pieces and give one 
value to so much of front land and divide again the interior 
land into separate portions and value them again at different 
rates. The Collector v. Itamchandra Harischandra, (1926) 
A. I. R. (B) 44. Frontage land derives its value from the 
advantage of much higher rents being received from shop¬ 
keepers from the ground floor of buildings raised thereon. In 
all cases where there is a large area of undeveloped land under 
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acquisition, it is the market-value of the undeveloped land 
which has to he considered and it must not be forgotten that 
a purchaser of such land will ordinarily expect to make a large 
profit on the original outlay, beeiuse in addition he will have 
further expenditure t#? make and there will be the risk that it 
will be some time before he can dispose of tin* land. IlnmUmj 
hnprovoncnf Trust v. Ifrruuji Munerkji Mistrif, i)(i T. O.'125. 
In Xrn'.si/Hj Pus v. Seerelnnj of Stole, 112 T. (!. TD7 : 15*28 
A. T. I'. (L) 2d.) it has boon held that where land acquired 
abuts on a road and the front portion is more valuable than 
the back, a frontage of 100 feet in depth may be allowed as a 
rule. 

In proper eases a differentiation must be made in the pro¬ 
perties acquired between frontage and back but no ratio can 
be fixed between the values of tin* former and of the latter as 
each ease will turn on its own merits. The depth of ft outage 
is a matter of importance and it ran be best settled by assum¬ 
ing that, the owikm* of a property wijl make the best possible 
use of it. and that the. actual ‘lay-out’ of the property at the 
time of aequi ition was in all the circumstances of the case 
the most advantageous and lucrative, it being open to the 
owner to show that owing to special circumstances such as 
minority, litigation, poverty or unbusinesslike methods full 
advantage had not been taken of the property in which ease 
assistance ^an he derived from the frontage of other buildings 
in the locality. Pirbhtt Piijul v. Sen/, of Stole , Ido I. ('. l.N‘5. 


Jn land acquisition or improvement schemes, in and near 
about Calcutta, land is generally divided into blocks facing 
some particular street or road or lane and each block is divided 
into three belts, the first to a depth of (if) foot or so on the road 
frontage, the second to a depth of about 150 feet thereafter 
and the third consisting of all land behind, the relative value 
of the blocks being fixed in the proportion of 100,(WO and 50. 
This system of bolting is widely used, but its value as a system 
depends much upon a variety of facts. I f tlafo. are available 
showing the proportion at which the value of land diminished, 
accordingly as it is situated at a particular distance from a 
main road or thoroughfare, the system would he perfectly 
scientific. In the absence of any such riotu also, it may be 
assumed that in big cities where land sells by cottas or yards 
or feet, there is such a proportion, as common experience, shows, 
lint in places and localities where land is sold by bighas or 
acres, and there is no real evidence of such proportionate 
diminution in value, the system is based on no sound principle 
and must be regarded ns a method not quite satisfactory. Of 
course there is almost always a distinction in value between 
front lands and back lands everywhere, but that distinction 
would not obviously justify a recourse in each and every case 
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to the belting system, which is highly artificial and cannot 
bn resorted to ns a hard and fast rule. There cannot be any 
hard and fast rule that back land must be always of loss value 
than front land or that the proportion should be as one to a 
half or that there must bo a certain proportion at a certain 
distance from the road. Xi/ym/opal Sen Poildar v. Seere/urg 
n/ State, 59 Cal. 921. : L 11 I. C. 075 : ITT} A. I. It. (C) 25. 


Where no evidence of sales :—When no evidence has been 
adduced of sales in the neighbourhood of large blocks under 
reference the evidence before the Court of sales of small pieces 
of land in the neighbourhood enables the Court to give an 
opinion regarding the value of the dilfereut portions of the 
block and the value of the whole block must be deduced from 
those, (iorernment. of How hail v. Karim Tar Mahoaicd, 1)2 
Jlom. 325. In assessing compensation for lands acquired under 
the L.A. Act where the letting value of the land is not ascertain¬ 
able and the selling value of the land does not afford a reliable 
guide, the best course is to Ascertain what is the annual value 
of the produce of the land in question and to proceed on that 
basis. Pam Saha// Shah v. Srrrctanj of Stale, K C. \Y. N. 
fill. 


II. Rental basis : — In the absence of evidence of the selling 
value of similar class of lands in the neighbourhood the only 
course of proceeding is to estimate the. rent at which the whole 
plot may bo leased and the purchase-money may be properly 
calculated at 25 years’ purchase plus the amount of nir.rir 
minus the collection expenses, Jiejog Kanta Lahiri Chowdhurg 
v. Secretary of State, 5S C. L. -J. 5N: 1951 A T.R.(C) 97. Garth 
C. .1. in Prenuhand J torn I v. The ('ollc< tor of ('air alia, 2 0. 
103, held : ‘In this case* 1 think that the - learned judge in the 
Court below has not done full justice to the owners of the 
property, lie lias substantially adopted the valuation of the 
Collector and has made his award upon the supposition that 
the fair mode of estimating the price of the property in the 
market is to capitalize its present rental at so many years’ 
purchase. This is not a fair way of arriving at the market- 
value. Where Government takes property from private persons 
under the statutory powers, it is only right that these, persons 
should obtain such measure of compensation as is warranted 
by the- current price of similar property iri the neighbourhood, 
without any special reference to the user to which it may be 
applied at the time when it is taken by the Government, or to 
the price which its owners may previously have given for it. 
'Pile fairest and most favourable principle of compensation to 
the owners is what is the market-value of the property not 
according to its present disposition but laid out in the most 
lucrative and advantageous wig in which the aimers eouhl 
dispose of it.” 
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In He Merwanji Coma, (1907) 9 Bom. L. R. 1232 it was 
contended that the personal incapacity of the owner to realise 
the possibilities of development is to be considered in determin¬ 
ing the compensatkm to be given to him. This view has 
been negatived, ubvernment v. Doijnl , (1900) 9 Bom. L. R. 99. 
Profit from the mo$t advantageous disposition of land is 
one test for determining its market price. The probable use 
of larnl in the most advantageous tray in ar.eonla.nee with the 
use already made of neighbouring lands leads to speculative 
advance in prices to which regard should be paid. The utility 
of land is an element for consideration in estimating its value, 
that is, the utilities which may be calculated by a prudent 
business man. Fink v. Secretary of Slate, 31 (’. 599 ; Rujew Ira 
Iiauerjcc v. Secretary of State , 32 C. 313. In the case of land 
in the vicinity of town, where building is going on, it would 
be unjust to adopt the second method of valuation vi.x :—to 
ascertain the net annual income of the land, and to deduce 
its value by allowing a certain number of years’ purchase of 
such income according to the nature of property, if there is a 
fair probability of the owner briny able, owing to its situation, 
to sell or lease his land for building purposes. The value of 
the land should be determined not necessarily according to its 
present disposition, but laid out in the most lucrative and ad¬ 
vantageous way in which the owner can dispose of it. in re 
Dorabji Cur sclji, 10' Bom. L. R. 075 : In re the L . A. Act 
1870, Munji Khet.sey, 15 B. 279 ; Trustees of llomhay v. 
Karsandas , 33 B. 28. 

The income of a property whether actual or imaginary is, 
no doubt, one of the recognised starting points for a valuation, 
but it is a mistake to think that it is the only element to be 
taken into consideration. (Jurudas Kundu v. Secretary of 
State, IS C. L. J. 241. Tn the case of residential property, to 
endeavour to arrive at the market-value solely on the basis 
of an hypothetical rent may work grave injustice to the owner. 
There arc commodities which may possess a value in the 
market not for the return they give on capital invested, but 
for the advantages and enjoyment which accrue from their 
possession. Residential property in the sense of property 
which a purchaser wishes to acquire for his own residence 
is such a commodity. Tn the. matter of (iorernment and 
Sukhanaml (iurumukhrai, 34 B. 48(i: 11 Bom. L. R. 1176. 
The owner of a house with a compound attached to it let out 
a large part of the compound to agricultural tenants whom he 
allowed to acquire occupancy rights therein. It was held on 
a question arising as to the principle of assessing compensation 
for the portion, that so far as the owner’s interest was concerned, 
compensation was properly calculated at so many years’ pur¬ 
chase of the annual profits actually received by the owner at 
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the time of the sale. The owner might not in the circumstances 
be allowed to claim compensation as for a building site. L. W. 
Onle v. Secretary of State, 40 All. 367. 

In computing the value of a house i^ a town of growing 
importance, twenty times the annual rental value, and not what 
it would cost to build a house of thaj description should be 
allowed, and the annual rental should not bo merely the rent 
which the house is commanding at the time but what it is likely 
to fetch in future minus the cost of ordinary repairs, which a 
tenant would be likely to ask for and get from a landlord. 
Rajamal v. Head Quarters Deputy Collector, Vellore , 25 I. C. 
393. In valuing land for the purpose of awarding compensation 
for acquisition under the L. A Act, the existing advantages and 
possibilities of the land must be taken into account. Where 
a substantial portion of area acquired has been let out for 
industrial and residential purposes, and there is no reason why 
the rest of the land might not in the course of time be let in 
a similar way, the latter portion also ought to be assessed as 
land lit for industrial and residential purposes and not merely 
as agricultural land. Having regard to the value of land 
at Cawnpore, proper compensation for land within the Munici¬ 
pal limits would be at a rate of 20 years’ purchase of the rents. 
Makhan Das v. Secretary of State , 100 T. C. 508. 

Determination of the lucrative and advantageous disposi¬ 
tion -“In valuing laud which has been taken for public pur¬ 
poses under the L. A. Act the iirst and the most favourable 
principle of compensation is to enquire what is the market-value 
of the property, not according to its present disposition but laid 
out in the most lucrative and adruntugcous tray in /chick the 
owner could dispose of it. The most lucrative and advantageous 
way is to be determined with reference to its future utility, but 
it must not be entirely conjectural. As was observed in the 
ease of Rajemlra Nath Danerjee v. Secretary of State, 32 C. 343, 
future utility is a thing that people have an eye to in buying 
land and the market price of the land is aifccted by it; such 
future utility must however bo estimated by prudent business 
calculations and not by mere speculative and impractical imagi¬ 
nation. (Sec, Fink v. Secretary of State, 31 G. 595.) The same 
principle has also been adopted by the Bombay High Court in 
In Re Dorabji, Cursctji Shroff, 10 Bom. L. R. 675 ; Trustees of 
Bombay v. Karsondas, 10 Bom. L. R. 488 ; in Re Dhanjibhoy 
Bomajnji, 10 Bom. L. R. 701 ; Collector of Poona v. Kashinath , 
10 B. 585 and Mnnji Khetsey, 15 B. 279. In the last case it 
was pointed out that in the neighbourhood of a town where 
building was going on, it would be unfair to assess the value of 
laud upon its present income if there is a fair probability of the 
owner being able, according to its situation, to sell or lease the 
land for building purposes. Substantially the same principle 
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was recognised by the Judicial Committee in Secretary of Stale 
for Foreion Affairs v. ( V/mfesiroi th PHI inn, (IflOl) App. Cas. 
272 : L. I?. 2S I. A. 121 : 2(5 I?. I/’ Afoul Mini v. Secretary of 
Slate, ll(\ C. J. :m : 2 I. V, 277. 

To determine tno market-value of tlic land, one lias to find 
out thi' price which would be obtainable in the market for the 
concrete parcel of land with its peculiar advantages and its 
peculiar drawbacks, both advantages and drawbacks to be 
estimated ratlner with reference to commercial value than with 
reference to any abstract legal rights. In other words, the 
future utility inii-t be estimated by prudent, business calculation 
and not by mere speculative and impracticable imagination, A 
hypothetical building scheme, considered as the basis of market- 
value, aflords generally evidence of a remote, speculative and 
conjectural "character. Pnid/'.innfh Pass v. ( bl/et lor of Dacca, 
IK'. I,. J. 012 ; (inrernntcitf of Uoinhaif v. .1 [er/nwji, 10 Horn. 
1 j. IT 007. The tribunal assesj-ing compensation must take into 
account, not, only the present purpose to which the land is 
applied, but also any other more beneficial purpose* to which in 
the course of events it might within a reasonable period be 
applied, just as an owner might do if he were bargaining with 
a purchaser in the market. Whether or not the particular wav 
in which it. is claimed that the land if so laid out, could be dis¬ 
posed of to the best advantage to the owner, is one appropriate 
to prevailing conditions isa ipiestion of fact to be decided accor¬ 
ding to the cii'cum-taices of each ease, Ufohiai .1 fohou v. 


Secrrfary of Stair, 24 ( .L..J. lsS 


C’.W.X. 1002 (100 0(1007). 


Sargeant. C. .1., in tin* case of Ctdlt efor of Poona y. Kashina fh t 
10 li. ."is,"), observed, that ‘‘both parties agree that the principle 
upon which compensation should be assessed is correctly stated 
in Prcnn hand lloial v. ('oil trior of ('alrn/ta, (2 ('. 102), /■/*.., that 
the value of property should be determined not necessarily 
according to its present disposition, but laid out in the most 
lucrative and advantageous way in which the owner could dis¬ 
pose of it, which, iu the present ease, would be by laying it out 
for building purpose. The question, then is, what would bo 
its markat-valuc if so laid out. It is not idle speculation or 
unpractical imagination that must rule estimates for the purpose 
of awarding compensation to the owner of land being compul¬ 
sorily acquired, but it is prudent business considerations such as 
would prevail with an intending purchaser at the imaginary 
market which would have obtained if the land had been announ¬ 
ced for sale at the time of its compulsory acquisition, that must 
have the greatest weight. Khusiram v. Assistant Collector , 
hihnrpnr , (1025) A. 1. IT (S.) 112. In JIrm Chandra Chotv- 
tlhnry v. Secretary of Slate , 21 C. L. J. 204, the land when 
acquired was vacant. Both the Collector and tlie L. A. Judge 
in making the award assumed the existence of a hypothetical 
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tenant on each plot and calculated the respective values of what 
were designated as landlord's interest and raiyat’s interest. 'Hie 
total of the sums which represented the value of these interests 
was taken as the value of the land. It was ^eld that the award 
was based on unsound principles. How much was recoverable 
by a landlord from a hypothetical tenant might be, determined 
with some approach to accuracy from the rent receivable by 
him. lint the exact value of the raiyat’s* interest was dependent 
on a number of unknown factors. 


The proper way to value lands is to ascertain what would 
be their market-value if put to the most lucrative use having 
regard to their condition. In assessing compensation not only 
is the present purpose to which the land is applied is to be 
taken into consideration but any other more beneficial purpose 
to which in the course of events the land might within a reason¬ 
able period be applied should also be, considered. The special 
adaptibility of lands for building purposes is an element to be 
considered in fixing the compensation even though the lands are 
used for agricultural purposes at the time of acquisition. 
Vrnka/a Krish ampin (tarn v. Secretary of State, ill) M. L. T. 


27 L. W. 258 : 107 T. C. 503 : 102.8 A. I. f{ (M) SO. In 


computing the amount of compensation to be awarded to the 
person interested therein the courts should be guided by the 
principle that the owner is entitled to have the price of his land 
fixed in reference to the probable use which will give him the 
best return, and not merely in accordance with its present use 
or disposition, and any and every element of value which it 
possesses must be taken into consideration in so far as it 
increases the value to the owner ; though it is the present value 
alone of such advantages that has to be determined, any advan¬ 
tage due to the carrying out of the scheme for which the pro¬ 
perty is being compulsorily acquired, being excluded. Where 
owing to the situation of the land acquired it has a special 
adaptibility for being used for building purposes, it cannot be 
treated as purely agricultural. Secy, of Stale, v. Chuni. Lai , 


12 hah. 117 : 131 I. C. 301: 103L A. I. R. (L) 207. In Atmaram 


v. The, Collector of yagpar, 83 C. W. N. 158 (L\ C) the Privy 
Council held: “where in determining a question of valuation, the 
Court had ignored the considerations pertinent to the land itself 


and had founded its judgment exclusively upon evidence of the 
prices paid for adjoining plots which had been acquired at the 
same time and of the fact that the owners of those adjoining 
plots had not appealed against the Collector’s assessment, this 
method of arriving at a valuation was erroneous and based upon 
a mista’ken principle. Where a substantial portion of the land 
acquired has been used for industrial and residential purposes, 
it is open to the Court to award compensation on the footing 
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that the entire land bore such a character.*’ Malhan Dan v. 
Secretary of State,' 100 I. C. 508 : 25 A. L. J. 137. 

Demand :—The most important point in considering the 
question is whcthcr 4 thcre is any particular demand for land for 
building speculation. If there is evidence that there is a demand 
for lands of that description in the locality in which the land 
acquired is situate, certainly it is a most important factor to be 
taken into consideration for arriving at the market-value of 
the property. Otherwise it is merely “impractical imagination.” 
Tn awarding compensation for agricultural laud acquired by the 
Government, the Court should take into consideration the 
probability, if any, for demand for the land in question for 
building purposes. Secretary of State v. Copal Singh, 1 I. C. 
210 ; In re Menranji Manrherji (Jama, 0 Bom. L. I?. 1232, The 
general demand for land, and the consequent reflex action on 
the price of all classes of lands is a factor in the calculation of 
the market-value of lands under acquisition, Fink v. Secretary 
of State, 31 O. 599. Where claimants demand prices for their 
land as building land they must show that it either is building 
land or is likely to become building land at an early date. Sec¬ 
retary of State v. Cabinda Jiam, 11 I. C. 838. 


An award of compensation cannot be made on specula¬ 
tive and hypothetical schemes of the future development 
of the land. Banararajcc Krishna Tloir v. Head Asst. 
Collector, Be \ mad a , 15 I. (). 072 ; Secretary of State v. 


A anal', 01 P. 


1010 ; 120 P. L». B. 1910 : 35 I. ( \ 283. 


Although in ascertaining the market-value of land sought 
to be acquired under Act I of 1894 the general principle 
to be applied is that the value of the land should be 
calculated with reference to the most lucrative and advantage¬ 
ous way in which the land might bo used, if it is apparent that 
the use of such land for some special purpose, e.g. as building 
sites would never be permitted, the land should not be valued 
as if it could bo utilised for such purpose. Stehhing v. Metro¬ 
politan, Board of Works, (} Q. 15. 37 ; Vjagar Lai v. Secretary 
of State, 33A. 733. Where except for a small portion of land, 
the land in dispute had no value as a building site because the 
demand for buildings was limited, the value of the land should 
be assessed on the basis of what was its worth as an agricul¬ 
tural land. Tara Singh v. Secy, of State, 34 P. L. R. 997 : 
1933 A. I. R. (L) 508. 


Adaptibility or potential value The claimants arc 
entitled to claim that the compensation should be awarded to 
them on the footing that the “value of land should be deter¬ 
mined, not necessarily according to its present disposition but 
laid out in its most lucrative and advantageous way in which 
the owner can dispose of it.” When the land was acquired for 
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the purpose of making a reservoir and it had a special adap- 
tibility for the same, it was held that the tribunal assessing 
compensation ought to include in its consideration the special 
adaptibility as an element of value. In Be Lucas and 
Chesterfield Gas and Water Hoard , (1909) > K. B. 16. If the 
land ljas, what may be called an adventitious value, i.e., some¬ 
thing beyond its agricultural or normal •value—and that is a 
marketable value in this sense that persons, wishing for a pur¬ 
pose for which the land is particularly applicable to purchase 
that land—then the arbitrator has a fair right to take that 
into consideration ; it is a matter, no doubt, contingent, but 
still it is a matter which is not to be ignored or put out of 
consideration. Where a piece of land is compulsorily acquired 
by Government for quarrying purposes its special adaptibility 
for quarrying is an element for consideration jn fixing the 
amount of compensation. Dana, Khashed v. AssL Collector , 
Surat, 38 B. 41 ; Government of Bombay v. X. II. Moos, 47 B. 
218 ; Secretary of State v. Shan Mu ga ray a Modal iar, 16 M. 
369. 

Jn It. II. Wernicke v. The Secretary of State, 13 C. W. N. 
1046 (1050), the High Court in delivering the judgment held : 
“The proposition may be taken to be well established that 
the special, though natural adaptibility of the land for the 
purpose for which it is taken, is an important element to be 
taken into consideration in determining the market-value of 
the land. Tt is cpiite true* observed Grave, J. in Assalinsky 
v. Manchester Corporation , (Browne and Alloifs Law of Com¬ 
pensation, 2nd. Ed. 659) ‘that land might be rightly valued at 
more than its value as agricultural land, if the land had any 
other capabilities, for railway land or irrigating purposes, or 
for water -works , or for anything else, and they are reasonable 
and fair capabilities not far-fetched hypothetical capabilities 
but reasonably fair contingencies. These are fair things to 
be considered by an arbitrator/ In Me Kinney v. Nashville, 
102. Term. 131, a certain property was by reason of its location 
more valuable for saloon purposes than any other, and at the 
time of condemnation [i.c., acquisition) proceedings it was under 
lease for a term of five years for a good annual rental, and was 
then used to carry on saloon business. Tt was contended on 
behalf of the owner that he was entitled to compensation on 
the basis of annual rental, which indeed was the highest rental 
which any one would give for the property. The Supreme Court 
of Tennessee held that in estimating the market-value of the 
property, all of the capabilities of the property, and all the 
legitimate uses to which it may be applied or for which it is 
adapted arc to be considered and not merely the condition it is 
in and the use to which it is at the time applied by the owner. 
.The proper principle is to ascertain the market-value of the 
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land taking into consideration the special value which ought to 
bo attached to the special advantage possessed by the land ; 
namely, its proximity to the Lebong Cantonment, its special 
adaptibility for a rilic range, and the unique character of such 
adaptibility.” * 


In Mohini Mohan lianerjee v. Secretary of State, 25 C. W. 
X. 1002. AJookerjee, J., observed : “The recognition of this 
potential value, as it has been called, may bo lound in a 
variety of cases ; H. v. Ilrown, (1867) L. R. 2. Q. B. 630 (poten¬ 
tial value of agricultural land for building purposes) ; Ripley 
v. (!. X. 11 y. Co.. L. R. 10 Oh. 435 (contiguity of land to a 
reservoir making it suitable for building a mill) ; 7 Iroirn v. 
Commissioner for Hail tray#, (1890) 15 App. Cas. 240 (future 
profitable working for mine) ; Assn f inshy v. ('orpondion. of 
Manchester, Hudson on Compensation 154(1 : Brown and 
Allon on Compensation 659 (contiguity of land to a lake 
making it specially adaptible for use as a reservoir) ; Hiddcle v. 
Xctr Castle If 'filer Co. (1879) 90 L. T. tin. Brown and Allon 
on Compensation 678 (fitness of land for reservoir) ; In re 
Cough and Asp,atria (1903) 1 Iv. B. 57-1 : (1901) 1 K. B. 417 
(fitness of land as base for water supply) ; Sidney v. X. K. Hail 
Co. (1914) 3 Iv. B. 629 (adaptibility of land for I tail way pur¬ 
pose's) ? Ciders Hap ids Ma tin fuel n ring and Ho ter r I'o. v. La cost e 
(1911) A. C. 569 (suitability for development of water power) ; 
the principle has also been applied where the land of the 
claimant, though not in itself adaptible for a reservoir, is so 
adaptible in conjunction with other adjacent lands belonging 
to other owners. Mayor Tynemouth, v. Duke of Xe/r ('astir 
(1904) 89 L. T. 557 : 19 T. L. R. 630. Examples of the recogni¬ 


tion of the doctrine of potential value and special adaptibility 
may also be found in the ease of Ilnyhly Mitts v. Secretary of 
State , 12 C. L. J. 189 ; Hajeudra Xalh v. Secretary of State, 32 
C. 313; In He Munji Khetsey , 15 B. 279 ; (iorernmenl v. Jhtyal 
Mulji, 9 Bom L. R. 99 ; In He Dhanjihhoy, L0 Bom. L. R. 701 ; 
In lie Dornhji Curselji, 10 Bom. L. R. 675 ; In. He Sorahji 
Jamsrdji 'Tata, 10 Bom. L. R. 696 ; I)uya Kasha! v. Assistant 
Collector, Surat , 38 B. 37 : 21 1. C. 320 ; Ahdut Haitim v. 
Secretai y of Stale, 1926 A. I. R. (L) 618. The true rule was 
tersely stated by Lord Jhinedin in pronouncing the opinion of 
the Judicial Committee in two recent cases. In Caters Hapids 
Mann fat taring and Hauer Co. v. Lacoste, (1914) A. C. 569, he 
formulated the proposition that ‘the value to be paid for is 
the value to the owner as it exists at the date of the taking ; 
sin h ralne consists in all ailrantages which the land possesses, 
present or future, hut it is the present ralne (done of such ad¬ 
vantages that falls to be determined.* In (Jdlnm v. (*ihj of 
Vam on a r, (1915) 85 L. J. 1\ C. 95, he. added ‘the necessary 
corollary that while all opportunity of employment fora certain 
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purpose in regard to the position of the land to be acquired is 
to be taken into account, there must come a point when the 
opportunity becomes so remote as to be negligible. This brings 
into clear relief the fundamental importance of the test that 
the operative effect of special adaptibilitty or future utility 
must be estimated, not by idle speculation and unpractical 
imagination but by prudent business tjonsidcration such as 
would weigh with an intending purchaser at the imaginary 
market which would have ruled had the land been exposed for 
sale, when it was subjected to compulsory acquisition/ The 
question is whether there is a market at all for a tract of laud 
for use for a specilicd purpose. Jn the present case there is 
no room for controversy that there is trustworthy evidence to 
show that if the acquired lauds had been thrown into the 
market, adjoining brick-field owners would in all probability 
have come forward to purchase them or to take leases of them 
for inclusion in their briok-lields. The District .Judge has thus 
rightly concluded that there was reasonable probability that the 
lands might have been taken up by the adjoining owners for 
the extension of this brick-liled and this possibility must be 
taken into consideration in calculating the amount to be 
awarded as compensation upon compulsory acquisition.” 


If, however, the special value exists only for the particular 
purchaser who has obtained power of compulsory purchase it 
cannot be taken into cosideration in ihfing the price. But 
where the special value exists also for other possible purchasers, 
the owner is entitled to have this element of value taken into 


consideration. Tharecsarnma v. Deputy Collar lot 
M. L. J. 339 : 18 L. W. 356 : (1923) M. W. N. 682 


*, Cochin, 45 
: 33 M. L. T. 


48 : 77 T.C. 347; Golnndarani Vorlnmtal v. The Assistant Collec¬ 


tor. Shcchnrpnr,!^ I. C. 376 ; Jtnja of DUfnpnraw v. Revenue 


Divisional Officer, Coronada, 42 M. (ill : 21 L. W. 88 : 86 I. C. 
238 : 1925 A. 1. It. (M) 818. The essential element to be taken 


into account in determining the market-value of land com¬ 


pulsorily taken is the fact of its probable user. Jn the waiter 
of Government amt Dayal Mulji , 9 Bom L. R. 99. The proper 
method for ascertaining the market-value of agricultural lands 
situated within a municipal area is to ascertain what would be 
their market-value if they were put to the most lucrative use 
having regard to their condition, local position and advantages, 
Collector of Dacca v. I lari Das Bi/sack, 14 I. C. 163. If the 
land acquired has potential value as a mill-site this should be 
taken into consideration in fixing the compensation though 
it may be in close proximity to the Gun and Shell Faetory. 
Secretary of Stale v. Xarcs Chandra Dose, 44 C. L. J. 1 : (1926) 
A 1. R..jC.) 1000. 


In assessing compensation not only is the present purpose 
to which the land is applied to be taken into consideration but 


12 
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any other more beneficial purposo to which in the course of 
events the land might within a reasonable period be applied 
should also be considered. The special adaptability of lands 
for building purposes is an element to be considered in fixing 
the compensation c\*m though the lands are used for agricul¬ 
tural purposes at the time of acquisition. Venkata Krishnayya 
v. Secretary of State , 3» M. L. T. 551 : 27 L. \V. 253 : 107 I. C. 
503 : 1928 A. I. U. (Ma|l.) 89. Where under the L. A. Act 
some land was acquired which was worthless in itself but which 
had potentiality of being used for saltworks, it was held 
that the owner was entitled to the market-value of that poten¬ 
tiality, but only the present market-value of that potentiality. 
Vallablalas Xarnnji v. The (’ol/ee/or antler Art l of 1S!)1 ; 
33 C. W. N. 549 (P. C): 49 (J. L. J. 197 : 2(i A. L. J. 1381 : 
29 L. W. 191) : 115 I. 0. 730; 1929 A. I. 11. (P. C) 112. 

, Though in valuing land which has been acquired under the 
L. A. Act the market-value should be ascertained with refe¬ 
rence to the future utility of the land the valuation must not 
be conjectural. Choithram Deqraj v. Sr,a/. of State, 25 8. L. R. 
285 : 131 I. 222 : 1931 A. I. R. (S) 53. 

Hypothetical building schemes :—Hypothetical building 
schemes are the usual basis of valuation in case of building- 
lands, but the course there contemplated is that a surveyor 
should be called who jvould unfold a scheme giving details of 
the amount to be spent and estimating probable returns which 
could be tested in cross-examination. A claimant cannot ask 
the Court to value his land on that basis where he has not 
adopted this course. Narsinq Das v. Secrete try of Shite, 112 
1. (A 797 : 1928 A. I. R. (L) 2(53. Owners are entitled to ask 
for compensation by estimating the market-value of the pro¬ 
perty in the most lucrative and advantageous way in which the 
owners could dispose of it,'but in order to apply this principle 
the owners should put forward schemes showing lmw the sites 
in question could be developed. Where the immediate use of a 
particular piece of land for building purposes is impracticable 
unless a body or syndicate could acquire all the interests of the 
various owners and prepare a scheme for development of the 
site as a whole, the potentialities of the site for building purposes 
cannot be considered great. Abdul, Haitim v. Secretary of 
State, 8 L. L. J. 303 : 27 P. L. R. (579 : 1920 A. I. R. (Lah.) 
018. In ascertaining the value of land acquired due allowance 
must be made for the probable use which would have given the 
dispossessed owner the best return and not merely its present 
use or disposition. But the presumption must always be that a 
man makes the best use of his own property. It is not sufficient to 
rely on hypothetical building schemes but the owner must show 
that he was going to make a certain use of his property which 
would have brought him in profits or that he would have made 
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such use of it had he not been prevented by unavoidable 
circumstances if lie wishes the Court to give an enhanced value 
Wb that property on acquisition by Government. Pribhu Diyal 
v. Secy, of State , 135 I. C. 183. 

Market-value for acquisition of baz£r :—When a bazar 
(market) is acquired under the L. A. Act the claim of the pro¬ 
prietor ought not merely to be treated Upon the rental basis, 
but should be based upon the permanent rents received from 
the shops in the bazar, and also on the loss of earnings in res¬ 
pect of profits in respect of tolls received from people, who 
came to the bazar with baskets, such profits varying according 
to the number of baskets brought by the sellers to the bazar. 
When a bazar was liable to competition from a rival bazar 
which might be started in the neighbourhood, thus diminishing 
its income, and its profits were not dependent solely on per¬ 
manent rents of the shops, but were also based upon the fluc¬ 
tuating element of tolls received from people who came to the 
bazar in varying numbers, with baskets for the purpose of 
selling their articles, it was held that the valuation of the bazar 
at 1 <Sm- years’ purchase was fair and proper. C. E. Grey v. 
Secretary of State, 39 T. C. 919. Bazar lands must fetch a 
higher value than lands situate outside the bazar. In the ab¬ 
sence of evidence of the selling-value of similar class of khas 
lands in the neighbourhood, the only course of proceeding is to 
estimate the rent at which the whole plot* may be leased and 
the purchase money may be properly calculated at 25 years’ 
purchase plus the amount of nazar minus the collection ex¬ 
penses. lU'joy Kumar Lahiry Choird/mry v. Scry, of Slate , 
58 V. L. J. 38 : 1934 A. I. R. (C) 97. 

Valuation of Inam lands: —In determining compensation 
payable under the Ti. A. Act the element of non-transferability 
of the land cannot enter into consideration. The publication 
of the declaration under section f> has the result of removing all 
restrictions on the rights of the owner and the Inam land after 
the declaration under sec. (> stands on the same footing as any 
frce-hold land. Where the inam is granted in pre-British 
period to the ancestor of the present holder as remuneration 
for services, even if the grant meant an assignment of revenue 
and not of land it is capable of being regarded as an alienated 
land and the grantee is not a mere licensee but an owner of the 
land. He has interest in the land for the purpose of sec. 
21 L. A. Act and is entitled to receive the value of that in¬ 
terest, Shafkat Hussain v. Collector of Amraoti , 142 I. C. 304 : 
1933 A. 1. R. (Nag.) 208. 

Valuation of agricultural land :—In calculating the value 
of agricultural land the calculation must be based on the 
average produce per year per acre and not on the maximum 
crop. Secy, of State v. Kalya ml as, 25 S. L. R. 304 : 134 I. C. 
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1002 : 1931 A. I. R. (S) 161. In determining the costs of 
cultivation and tire number of years’ purchase the decisions 
relating to pre-war times and to conditions in Behar and Beng£ 
cannot be applied to the present day conditions in Cliota Nag¬ 
pur. In respect to kinds in Dalbhum the estimate of cultiva¬ 
tion expenses at one-half the gross produce over a period of 
years is by no means high and 15 years’ purchase is not too low. 
Gokul Krishna Uancrjea v. Secy. of State, 137 I. C. 116 : 1932 
A. I. R. (Pat.) 134. 

Market-value of land in Municipal area :—The only basis 
upon which compensation can bo assessed in respect of lands 
within a Municipal area is the rental at so many years’ pur¬ 
chase determined on the basis of Municipal assessment and 
according to the principles laid down in Secretory of State v. 
Jiaij Nath Goenha, 12 0. \V. N. ci\ 0110 -sixth should be deduct¬ 
ed from municipal assessment on the whole area for road-cess 
and other costs, and taxes and ground-rents should also be 
deducted and the balance should be*estimated at 20 years’ pur¬ 
chase. Talshi Mahhauia v. Secretary of State, 11 (_■• L. J. 408. 
Section 32 of Act V of 1876 the Bengal Municipal Act(oorres- 
ponding to section 30 of Act 111 of 1881) enacted that “all 
l’oads, bridges, embankments, tanks, ghats, wharfs, jetties, wells, 
channels and drains in any Municipality (not being private 
property) and not being maintained by Government or at the 
public expense, now existing, or which shall hereafter be made, 
and the pavements, stones, and other materials thereof and 
all erections, materials, implements, and other things provided 
therefor, shall vest in, and belong to the Commissioners.” The 
question arose in ('hairtuau , Natha/i Municipality v. Kishori 
Lai Uosutuni, 13 1 71, whether on the acquisition of a road 

vested in Municipality running through the zaiuindnri of a 
landlord, the landlord is entitled to any compensation. It 
was held that the word “road” docs not mean everything above 
and below the road, and according to the principles laid down in 
The Vestry of St. Mary Newinylon w. Jacobs, L. R. 7 <Q. B. 47, 
the subsoil did not belong to the Municipality. So it was held 
in Mudhnsiuhm Knndu v. Vnnnodn Sath Jtoy, 20 C. 732, that 
when the land was no longer required for a public road the 
owner was entitled to have it. Ni/tal Chat at v. A.'.mat Ali 
Khan , 7A. 362 ; Nagar Vatab Narsi v. The Municipality of 
lihandhuha , 12 B. 490 ; S. Sanderatn Ayyar v. The Municipal 
Council of Madura, 25 M. 635. To set at rest the question 
once for all the Legislature added the words “including the 
soil” after the words “roads” in section 30 of the Bengal 
Municipal Act 111 of 1881 by Bengal Act IV of 189-1, section 
22. So under the present Bengal Municipal Act Qiengal 
Act XV of 1932), sec. 95, the sub-soil also belongs to' the 
Municipality. 
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Under the old Calcutta Municipal Act of 1899, in respect of 
compulsory acquisition of land by a municipal authority the 
market-value of the land was, in the absence of any evidence 
to the contrary, presumed to be 25 times the annual value of 
the property as entered in the municipal assessment book [vide 
s. 557(d) Cal. Municipal Act, 1899], Ahidhar Ghosh v. Secy, 
of State, 57 I. A. 223 : 58 Cal. 3L0 : §4 C. W. N. 877 : 52 
C. L. J. 138. 


Where land acquired under the L. A. Act is situated in a 
Municipal town and has buildings and trees upon it, the proper 
method of calculating the amount of compensation to be paid 
therefor, in the absence of any positive evidence of the prevail¬ 
ing price of large tracts of adjoining lands, is to capitalise the 
letting value of the land, add to it the value of buildings and 
trees standing thereon and to add 15X on the tbtal value of 
the property for compulsory acquisition. Krishna Ifni v. 
Secretary of State, 12A. 555 : 18 A. L. J. 095 : 57 I. C. 520. The 
onus of proving the value of land acquired lies upon the 
claimant and to establish the value and selling prices of neigh¬ 
bouring lands, it is necessary for him to adduce numerous or 
at least sufficiently numerous instances of sales of land in 
similar conditions and used for similar purposes in the neigh¬ 
bourhood. In the absence of such evidence the Court must 
fall back on the rental value, which is the standard generally 
taken for salt's of house property in the European quarters of 
Calcutta. The amount which a claimant has succeeded in pro¬ 
curing from time to time from his house it) its ordinary state 
of repairs in which he keeps it, is to be taken into account and 
some allowance is to be made for possible future improvements 
and the land should be valued at twenty years* purchase of 
the net profits after deducting a certain percentage for repairs 
and taxes, Bistro Jtanjan v. Secretary of State, 11 I. C. 02. 


An occupancy raiyat, occupying land in Calcutta, which is 
not situated in the midst of agricultural land and where chang¬ 
ing conditions have given it an increased value as being a 
prospective building site, is entitled only to the capitalized 
value of the tenant’s interest. The landlord is to get the 
whole of the balance and not only a sum representing the capi¬ 
talized value of the rent and an estimated sum for the value of 
possible enhancement in the future or possible for future. 
Nihas Chandra Manna v. Bepin liehari Bose, 53 C. 407. In 
vabiing laud for the purpose of awarding compensation for 
acquisition under the L. A. Act, existing advantages and 
possibilities of the land must be taken into account. Where a 
substantial portion of an area acquired has been let out for 
industrial and residential purposes, and there is no reason why 
the rest of the land might not in the course of time be let in a 
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similar way, the latter portion also ought to be assessed as 
land fit for industrial and residential purposes and not merely 
as agricultural land. Having regard to the value of land at 
Oawnpore, proper compensation for land within the Municipal 
limits would be at the rate of 20 years’ purchase of the rents. 
Malthan Das v. Secretary of State, 100 I. 0. 508 : 25 A. L. d. 
137 : Secretary of Statg v. Makam Tail (1029) A. T. II. (L) 112. 
Where land sought to be acquired was land situate within the 
Municipal limits of a large and growing town and according to 
the evidence it had a road frontage and was fit for building 
purposes, although it was in fact agricultural land, it was held 
that the compensation should be based on the prospective use 
and special adaptibility of the land and that under the circum¬ 
stances Rs. 000 per acre would be a reasonable price. Venkata 
Krishnayya v. Secretary of State, 30 M. L. T. 551. In Cal¬ 
cutta and its Suburbs the number of years taken in capitalizing 
» upon a rack rental is usually 20, not 25. Secretary of State v. 
Amnlya ('Imran llanerjee, 104 1.(2. 120 : 1027 A. I. R.(Unl.) 874. 

• 

Market-value of garden land :—The method of capitaliza¬ 
tion of the rental value is not a proper method to use for 
ascertaining the value of garden land. It is much better to take 
the value of the land in the neighbourhood. The market-value 
of a big piece of land cannot be determined from the acquisition 
money of parts, for when very small plots are acquired the 
actual rates at whiclt they are acquired are not often properly 
scrutinise], the whole cost of the acquisition being small. 
Rathnamnsari v. Secy, of State, 44 M. L. J. 132 : 72 I. (_'. 214 : 
1923 A. I. R (M) 332. Any private agreement to purchase at a 
certain price cannot determine the real and precise market- 
value of the land and can only be useful in furnishing an approxi¬ 
mate figure. Kathissabi v. The liercunr Jtirisioual officer, 
Calient, 1923 M. W. X. 54 : 70 I. C. 82 : 1923 A.I.R. (M) 31. 

Market-value of bustee lands in Calcutta :—A piece of 
busteo land was acquired at the expense of the Corporation of 
Calcutta and the Special L. A Judge in a reference under sec¬ 
tion 18 of the L. A. Act refused to admit evidence relating 
to the under-tenants and the rents paid by them and disallow¬ 
ed questions put to a valuer with regard to sales in the neigh¬ 
bourhood which were not bustee lands. It was held that cl. (c) 
of section 557 of the Calcutta Municipal Act III of 1899 13. C. 
(now section 475 of Act III of 1923 13. C.) which amends the 
L. A. Act, means that when a laud is compulsorily acquired, 
any use to which the land may be put in future should not 
be taken into consideration in determining its value, but the 
valuation shall be determined according to the market-value 
then existing of the land or the building in the position that 
the matters then were ; that this clause precludes evidence 
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being given of the purposes to which the hasten lands can be 
put in future and the L A. Judge rightly refused to admit 
evidence relating to the under-tenants and the rents paid by 
them, such matter being not relevant for the purpose of 
ascertaining the market-value as defined ^y cl. (c) of section 
557 ; that the Judge was right in disallowing questions put to 
the witness with regard to sales of other lands in the neigh¬ 
bourhood which were not bustee lands' although in ordinary 
cases under section 23 such evidence would have been admissi¬ 
ble ; that the presumption under clause id) of section 557 is 
rebuttable presumption and it is so until the contrary is shown 
that the Court is entitled to presume that 25 times the annual 
value of the property as entered in the assessment book is the 
value of the property within the meaning of sub-section (.2), 
Maniadra Chandra Nandi/ v. Secretary of Stale , 11 Cal. 9fi7 : 
18 C.NV.N. 881. 

In the ease of bustee land in a city like Calcutta the 
principle of assessing the amount of compensation to be allow¬ 
ed at so many years’ purchase of the rental is not unsound. If 
twenty years’ purchase be arrived at after considering the 
future possibilities of the land for building purposes, the situa¬ 
tion of the land, the fact that it has been opened out by new roads, 
that it is now an open space, and matters of that class, it 
cannot be said that such a principle of valuation was per se 
wrong or contrary to law. Amrita Lai Masack v. Secretary of 
Stale , 22 I. C. 78. A L. A. Judge considering the evidence 
produced but without indicating any particular evidence came 
to the conclusion that the award of the Collector should be 
increased to some extent, and made an all round increase of 
Rs. 100 per cottah. It was held, that the increase could not 
be said to be arbitrary inasmuch as it is not always easy to give 
the precise reasonings in cases of this kind. The rent of bustee 
land is often no criterion for ascertaining the market-value of 
land. Secretary of State v. Altaf I fossa in, 103 I. C. 714 : 1927 
A. I. R. (C) 827. 

Valuation of lands with buildings :—In Rathnamasari v. 
Secy, of State, 44 M. L. J. 132 : 72 I. C. 214 : 1923 A. 1. R. (M) 
332 it was contended that the land on which the buildings stood 
should be valued separately and that the buildings should also 
be valued separately and the two added together to get the total 
market-value of the plots with the buildings standing thereon. 
Their Lordships held : “That is hardly the way in which pro¬ 
perty consisting of a house and a garden is valued in the 
market. A plot consisting of a house and a garden is much more 
satisfactorily valued at twenty years* purchase by capitalising 
the rental, in the absence of other evidence which would give a 
more satisfactory value.” In Kathissahi v- The Revenue 
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Dirisional officer, Calicut , 1923 M. W. N. 54 : 70 I. C. 82:1923 
A. I. R (M) 31 the objection taken was that the value of the 
land should have been ascertained separately and compensation 
awarded separately. The Court held : “In the present case 
there is no evidence worthy of the name of the value of the land 
or of similar land in the vicinity, and it would be impossible 
for this court to assess such value. Apart from this, when a 
building and its appurtenant land cannot be valued separately 
and no attempt has been made to do so in these proceedings, the 
market-value must be determined on the net rental value and 
when that is done the building cannot bo separated from the 
land, for it is impossible to say what proportion of the rent is 
fixed on the building and what on the land. This is in accord¬ 
ance with the view taken in (lorcrnmcni of liombay v. Karim 
Tar Mahomctl , 33 Bom. 325 and PrcmchautI tlorral v. Collector 
of Calcutta , 2*Cal. 103.” 

In calculating the amount of compensation to be awarded 
upon acquisition of lands with buildings thereon the rental 
should be the basis of calculation, so that after arriving 
at the net rental what has to be ascertained is the rate of 
return investors in this class of property expect, for that 
serves to determine the number of years’ purchase it is 
proper to allow, after giving duo weight to any special con¬ 
ditions that may affect the property advantageously ol other¬ 
wise. As to the contention that the property was at the date 
of the declaration capable of fetching a higher rental which 
was apparent from the fact that the rents of the property had 
been steadily rising for 10 years previous, it was held, that 
though for the purpose of the enquiry it was legitimate to have 
regard to the past history of the rental, it could not be taken 
for granted that enhancement would continue possible for ever, 
and still less there was such a certainty of this as to make 
it a basis for fixing a higher purchase price. Ilar/hunalh Das 
Oopal Das v. Secretary of State, 29 Bom. 514 : 7 Bom. L. R. 
5 GO. 

Valuation of antiquities, ancient monuments, granites 
and gravels :—The Government having commenced proceed¬ 
ings to acquire a plot of land containing granite quarries be¬ 
sides ancient temples and sculpture, a reference was made to 
the District .Judge as to the amount of compensation to per¬ 
sons interested in the land. It was held, (1) with regard to the 
nature of the property that only the value of the stone quarries as 
yielding profit could form the subject of assessment, and the 
value of antiquities could not, for, under the circumstances, 
no market-value could be assigned to the antiquities ; (2) the 
right, if not the only, course of proceeding was to estimate the 
rent at which possibly the whole plot might be leased, on the 
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basis of how much rent a portion of the plot when leased for 
quarries had in fact obtained for the zamindar ; (3) to calcu¬ 
late the purchase money at 25 years of such rent ; (4) though 
quarrymen had been employed and had earned money on the 
plot, they were not interested in it in thc fc sense intended by 
the Act and their earnings in which the zaipindar was not in¬ 
terested could not enter into the question of compensation 
and increase the award, Secretary of 'State v. Shanmugarya 
Miulaliar , 16 M. 360. 

Section 21 of the Ancient Monuments Preservation Act 
(VII of 1004) applies to the purchase of moveables, antiquities 
or relics and the compensation which may have to be psiitl 
for incidental damage caused by the removal or protection 
of such objects of historical interest or art value. In ascer¬ 
taining the market-value of such movable antiquities and the 
amount of compensation to be paid to adjacent owners for 
acts done under the Act, such acts being indicated and by 
implication defined in sec. ,20, only the provisions of the L. A. 
Act enumerated in sec. 21 are to guide the court. Where, 
however, Government is actually acquiring immovable pro¬ 
perty under section 10 of the Ancient Monuments Preservation 
Act, the owners of the property have the full rights which 
they would have under the L. A. Act, including the right to 
appeal to the High Court from an award of the Court provided 
by sec. 54 of the latter Act, Vishnu Nit ray an T (tidya v. The 
District Deputy Collector , Kola ha, 42 B. 100 : 13 I. O. 480. 
Government had been taking gravel from a certain piece of 
land and paid the owner at a certain specified rate. It was 
finally decided to acquire the land and compensation was 
assessed by the District .Judge at twenty times the average in¬ 
come actually obtained by the owner from lands of similar 
description and area. The owner claimed compensation for the 
entire amount of gravel contained in the land at the rate at 
which the Government had been paying. It was held that the 
method of assessment adopted by the District Judge was 
correct. Jiirhar Kara you Chandra v. Collector of ('attack, 2 
Pat. L. J. 147 : 38 1. <J. 14. 

Land of Toka tenure, situated at a hill on the north of 
Bombay was compulsorily acquired by the Government of 
Bombay in pursuance of a notification. The annual rent pay¬ 
able to the Government was Its. 88-5-5p. But Government 
had right to increase the assessment in the year 1020-30 to 
the rate of 4 per cent on the value of the land. In the pro¬ 
ceedings before the L. A. Officer the claimant and the Govern¬ 
ment. proceeded to value the property on the assumption that 
the land was in the quarry-region and that quarrying could 
be carried on to considerable depth. Accordingly the L. A. 
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Officer calculated the value of the land on hypothetical esti¬ 
mates of the value, of the marginal land to be left by the 
claimant and the values of the monrun and stone, the said 
values being wiitten back for a certain number of years at a 
certain percentage. t The matter being referred to the High 
Court at the instance of the claimant, the trial judge came 
to the conclusion tliat^ in view of the experiments made on 
the land it did not appear that as a business proposition the 
land in reference would # be used ns a quarry but that as both 
parties had since tin* date of notification proceeded on the 
valuation of the property as a quarry the basis of valuation 
should not be rejected. lie varied the estimate of the L. A. 
Odicer, however, and awarded the claimant Rs. 4*2,960-12-0 
which included an allowance for the Hat land when levelled. 


On appeal by the Government it was held, setting aside the 
award of the frial judge, that as the evidence showed that the 
. land could not be valued on a quarrying basis and that the 
claimant has failed to establish that a purchaser taking into 
consideration the potentialities of the land whether for buil¬ 
ding or quarrying purposes would !><* prepared to pay anything 
more than 7-'N a square yard according to which the value of 
the land would not exceed the estimate of the acquiring officer, 
such estimate must be accepted as correct, (lorernmcnl of 
liowbny v. X. Jf. Moos, 47 Horn. 21S. In valuing the poten¬ 
tialities of the land for quarrying purposes a Court should 
avoid, as far as possfble, hypothetical speculations and rely 
on admitted and proved facts, Jj. A. f)fl'u rr, liamfrn v. (iulum 


Hossai/t Alnnrtl (ioinajet\ N7 I. C. 


r.Sl ; (l!»‘2f>) A.I. R. (BJ 


! 




96 I. C. 2S [ ; 


Dayn KhnAtal v. The „Issisinnt Collrrtor, Surat, 


33 Bom. 27 : 15 Bom. I>. B. 15. 


Valuation by capitalisation : -In calculating the market- 
value of land by capitalising its annual net protit, it depends 
oil the circumstances of each case at what rate the property 
should be capitalised. After arriving at the net rental what 
has to be ascertained is the return investors in the class of 
property expect, for that serves to determine the number of 
years’ purchase it is proposed to allow, after giving due weight 
to any special conditions that may affect the property advan¬ 
tageous or otherwise. The rate per cent depends upon various 
circumstances especially upon the market and security. The 
market is ruled by supply and demand and demand depends 
upon the amount of money available for investment in the 
particular kind of property or number of competitors for the 
particular kind of property. It is obvious that rate of interest 
also depends upon security. The greater the security the smaller 
is the rate of interest. A man is content with 3 or 3i per cent 
in case of G. l\ Notes because the risk is infinitely less and 
the investor knows that he can turn his stock into money at 
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short notice, if it is found necessary to do so. Tt, therefore, 
follows that money invested in well-secured ground rents in 
a commercial quarter yields a lower rate of interest than 
money invested in a residential quarter of a town. 

Years’ purchase :—Tn case of perpetual incomes, as those 
derived from freehold property, the years’ purchase equals LOO 
divided by the rate per cent. Thus if :?• person invest a sum 
at 5 per cent interest and the yield, is Rs. 50 per annum the 
sum invested is obviously Rs. 1,000 or 50 x 1 -!". The Y. L\ 
is 4*. i.e. 20. 

Valuation of brick-fields :—Tribunals assessing compensa¬ 
tion must take into account not only the present purpose to 
which the land is applied but also any other more beneficial 
purpose to which in the course of events, it might within 
reasonable period be applied and just as an owner might do 
if he were bargaining with a purchaser in the market. Where 
it appeared that the land acquired could not prolitably be used 
as an independent brick-field, but there wore trustworthy 
evidence to show that if the acquired lands were thrown into 
the market, adjoining brick-field owners would have come 
forward to purchase them or take lease of them for inclusion 
in their brick-fields, it was held that the Court was justified 
in assessing the value of the lands as brick-fields. Mohini 
Mohan Jfannerji v. Secretary of State, 25 C. \V. N. 1002. 

•s 

Tn Collector of Chiuglcpnl v. Kudir, 50 M. L. J. 566; 95 I.C. 
883 : (1926) A. I. R. (M) 732, it was urged on behalf of the 
claimant that he is entitled to compensation on the basis of the 
profit which he was likely to make by converting clay on his land 
into bricks and selling brick in the open market. This contention 
was held to be unsound, and it was held: “It is undoubtedly true 
that in awarding compensation, any and every element of value 
which the land possesses to the owner must be taken into consi¬ 
deration in so far as it increases the value to him. In lie, Lucas 
v. Chesterfield (las and Water Hoard , 1909, 1 K. 15. 16. In other 
words, not the land alone but the land with all its potentiali¬ 
ties must be considered in assessing the value. In Commis¬ 
sioners of Inland Revenue v. Glasgow and South Western 
Railway Company, (1887) 12 A. C. 3L5, there is no authority, 
however, for holding that the claimant is entitled in such 
circumstances as exist in the present ease, to the hypothetical 
profit which in certain events he is likely to make, it is 
impossible to accede to the contention that the claimant must 
be awarded compensation on the basis of loss of profit. The 
rule applicable to cases of this kind is clearly laid down in 
Eden .v. N. W. Railway Company , (1907) A. C. 400. The true 
measure of compensation as Lord Atkinson, in his judgment 
says, ‘is the price the minerals would fetch as and when won 
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and raised less the cost of working the mine winning and 
raising them.’ The claimant will undoubtedly be entitled to 
the value of the total quantity of the clay that can be raised 
on the spot.” 

In assessing the value of a plot of land in the land 
acquisition proceedings, the fact that there is a reasonable 
probability of the plot of land being used as a brick-field 
within a reasonable time*had it not been for the acquisition, is 
an important element lor consideration. MohiniMohan Banerjee 
v. Secretary of State, 31 C. W. X. 382: 101 T. C. 537: 1027 
A. I. R. (Cal.) 208. 

Valuation of lands subject to restricted user :—In the 

case"* of Ililroaf v. Archbishop of Canterbury <(' York , (1850) 10 
C. 15. 327; St chinny v. Metropolitan Hoard of 1 Forks, (1870) 
Tj. R. (3 Q. 13. 87 and la Hr City and South London, Railway 
Company, (1012) 18 T. L. R. 012: (1003) 10 T. L. R. 3(53, the 
question was raised as to the manner in which valuation is to 
be made of land acquired when it is subject to restrictions as 
to use, for instance, land used as a church-yard or a grave¬ 
yard. In the first case it was held by tin 1 Court of Common 
Pleas that the value was to he determined as if the land 
belonged to the owner, discharged of the use to which it had 
been devoted, Sir Thomas Wilde (J. 3. observing that “by the 
appropriation of property to ecclesiastical or spiritual pur¬ 
poses, the owner voluntarily sacrifices the pecuniary value 
of the proper! y so appropriated hut he makes that sacrifice to 
obtain an object which lie estimates of greater value than 
pecuniary value; but when that object is entirely withdrawn 
from him, by the application of the property against his will 
to secular uses and those uses connected with pecuniary profit, 
it does not seem consistent with justice, to estimate the value 
to the owner upon the footing of its irrevocable appropriation 
to those spiritual purposes from which it has already been 
withdrawn.” In the second case, Stehhiny v. Metropolitan 
Board of Works, (1870) L. R. 6 Q. 13. 37, it was held that when 
land subject to restriction as to its use is taken under compul¬ 
sory powers, the amount of compensation payable to the person 
interested therein is to he assessed with reference to the value 
of his interest therein and not with reference to its value to 
the person taking it; in other words, that when lands used as 
a burial ground is acquired, it has to be valued not as secu¬ 
larised by the acquisition but as consecrated and devoted to 
the purposes of a burial ground. This view is based on the 
same principle as underlies the decision of the Judicial Com¬ 
mittee which is founded upon a construction of the proyisions 
of the Land Acquisition Act. In the third case, In re City 
and South London Rail nay Co ., (1902) 18 T. L. R. 012 ; (1903) 
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19 T. L. R. 363 (in appeal) the Court of Appeal went back to 
the view taken by Wilde C. J. in Hilnoat v. Archbishop of 
Canterbury and York and expressed their preference for it over 
the principle of Stabbing v. Metropolitan Board of Works. 
The three cases just referred to, therefor*, arc authorities on 
the question of the principle of valuation subject to restriction 
as to use. There is a well marked distinction between the class 
of cases where sterilization is so permanently attached to owner¬ 
ship as to deprive the owner of all claim to compensation and 
the class of cases where the land, though it is subject to restric¬ 
tions as to use has still some value to the person interested in 
the property and who is consequently entitled to the compen¬ 
sation assessed on this principle. Chairman of the Howrah. 
Municipality v. Khetra Krishna Mi Ira, 4 O. 1;. J. 343 (352). 

Market-value of property subject to a permanent lease : — 

In Rakhnl Chandra liasak v. Secretary of Stale , 33 C. W. N. 
669 (P. (J.) the lease of a plot of land with a house therein 
recited that the lessee required it for the purposes of a college 
and school and the terms were that the lessors would not be 
entitled to take hold of the property unless the lessee gave it 
up of his own accord, that the latter would be entitled to keep 
it as long as lie liked and that he would not be entitled to give 
it up before lie acquired a house of his own lor the institution. 
After sometime the lessee created a trust and conveyed the 
lease and certain other properties to ffmstees who acquired 
one adjoining plot of land and erected thereon a new building 
for the college, the subject-matter of the lease being converted 
to a residential establishment attached thereto. In that state 
of things, the legislature desiring to put the college on a more 
permanent basis passed an Act by which the property com¬ 
prised in the lease was to vest in and to be held by the 
Governor-in-Council, but before the Act actually came into 
force, the Government determined to acquire the freehold. 
interest in the land and the question arose what compensation 
was to be paid to the lessors. The High Court held that the 
lease was terminable only at the option of the lessee and as by 
reason of the Act the lessors’ chances of receiving back the 
property had been reduced to nil, they were entitled to a sum 
arrived at by capitalising the monthly rent. Before their Lord- 
ships of the Judicial Committee, it was contended that the 
lease gave the lessee a right to remain on the land only so 
long as the college was actually carried on on the site demised 
and* as that was no longer being done the lessors’ interest was 
to be valued as a fee simple in possession. Their Lordships 
of the Privy Council held that the High Court had correctly 
assessed the amount of compensation.. The lease did not 
bear the construction that the lessee was entitled to be in 
possession only so long as he carried on a college on the pro- 
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pcrty and even if it did, the mere fact that the physical site of 
the college building was now on an adjoining piece of land and 
that tho property leased was being used for the. purposes of 
the college other than actual teaching in a class room was 
not cessation of the use of the land for the purposes of the 
college. « 

Market-value of property subject to a temporary lease :— 

In calculating the price of a property which is subject to a 
lease the rent derived by the landlord should be taken into 
consideration in arriving at tho value of the property. Other 
matters may also be considered having regard to the circums¬ 
tances of the case. The value to the seller of the property 
in its actual condition at the time of the sale should be taken 
into consideration in arriving at the market-value. In arriving 
at the rnarket-value of the property it must be considered what 
the owner was actually receiving from the property and what 
would be the amount of loss to him by the acquisition. CJorern- 
a/eat of Bombay v. Mcnranji Mnwherji Cmna , 10 Bom. L. R. 
007 ; Secretary of State v. Sannnujarya Mmlaliar , 20 J. A. 80 
(SS) ; Srecmuthj Stan aamaajari Ihtssi v. Secretary of State, 

fin (\ 09-1 : 02 C. W. X. 121 : 49 C. L. J. 51 : 112 I. C. 700 : 
1928 A. I. R. (C) 522. Wheic compensation for lands com¬ 
pulsorily acquired is based on rent actually received regard 
must be had to the question whether the lease was one for a 
considerable period aufl tho rent received was an amount which 
was likely to be received fora lengthy period. Istttailji Mahomed- 
alli I labor i v. The J)isf. Dejarty Collector, Xasik, Of Bom. 
L.R. 1457 : 111 l.C. 052 : 1900 A. T. R. (Bom.) 07. 

A lease under which certain property which was acquired 
under the L. A. Act was held, contained the following 
clause : “That if tl ic lessee shall be desirous of taking 
a renewed lease of the said land for the further term of 
thirty years from the expiration of the said term hereby 
granted and on such desire shall, prior to the expiration 
of such last mentioned term, give to the lessor three calendar 
months’ previous notice in writing and shall pay the rent 
hereby reserved and observe and perform the several 
covenants and conditions herein contained and on the, part of 
the lessee to be observed and, performed up to the expiration 
of the said term hereby grunted, the lessor will upon the 
request and at the expense of the lessee and upon his signing 
and delivering to the lessor a counterpart thereof sign and 
deliver to the lessee a renewed lease of the said piece of land 
for a further term of thirty years at a rent to be fixed by the 
lessor but which shall not be less than the highest rate at which 
land revenue is assessed on lands in the neighbourhood and 
under and subject to similar covenants and provisions or such 
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of them as shall br» thon subsisting or capable of taking effect.” 
It was held that the right under the* above said clause to have 
the lease renewed on its expiration, was too hypothetical to be 
of any commercial value. W. F. Noijcr v. Co tier I or of llanqoon , 
« Bur. L. J. 91 : 10J I.C. 373 : 1927 A. I. H. HI) 21(i. 


Where property has been leased for a long period and the 
rate of rent is increased once in a certain number of years, and 
such property is acquired under the L. A. Act, it is very 
difficult for the (-ourt to come to a definite conclusion as regards 
the valuation to be put on the interest of the landlord so as to 
apportion the compensation quite equitably. In the absence of 
any direct evidence as to what a willing purchaser would pay 
for the interest of the landlord in such a case, the appor¬ 
tionment can be made only in a rough and ready way, A”, 
Ilunnjee v. Hatiiulra Xafh Pal , lU8 I.C. 2o3 : *1928 A. I. R. 
(Cal.) 17”). 


Valuation of structures :—It is often necessary for purposes 
of compensation to form an estimate of the cost of erecting a 
building similar to an existing building at the date of the 
publication of the notification under section 4. The best 
method of obtaining an accurate estimate is by taking out from 
detailed plans the quantities of the various kinds of material 
and labour and valuing each item separately. A very fair 
estimate may, however, be made by pricing per square foot of 
floor area or per unit of accommodation or by cubing. 


Valuation of architectural structures :—When a land is 
acquired which contains structures of architectural beauty the 
value of those structures cannot be assessed from that stand¬ 
point but is assessed only with regard to the materials used. In 
firry, of Stair v. Mrhraj Din , L9;j.‘> A. I. R. (Lab.) 948, the 
High Court held : “There is no doubt that the walls from 
an architectural point of view represent best work of the 
Moghul Emperors of India who were famous all over the world 
as great builders. The value of the walls from the point of 
view of the archaeologist and the historian is very great, but 
this cannot be calculated in money. For our purposes it is 
only necessary to consider them as thoroughly good walls 
which serve, the object of surrounding the garden and the mau¬ 
soleum and for the purpose of assessment they should be 
treated as such. In my judgment, the walla and gates shall bo 
treated as first class boundary walls.” 
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The following specifications of an imaginary building site 
are taken to illustrate the principle of valuation “at the rate 
per square foot of floor area” basis. 

The outer dimension of tiie structure is 
• 17'-U"x9'-ll". 

The plinth aren, therefore, is 173'0 sq. ft. 

• /. <*. say 174 s(i. ft. 

The size of the room* is (inside measurement) — O'—0"x8’ — 3". 
and varandah 8'~3" xG'~0". The thickness of the walls (a) in 
foundation 1'— 8" ; (&) in plinth. T—3"; (<•) in superstructure' 
10". The room is plastered inside and outside with two coats white 
washing complete. The floor is terraced with cement plastering. 
There are two doors, 5' - 0" x 2' -l>" each and one window 
2'-OxV-(i". The roof is of Hat and nurrial tiles over strong 
bamboo frame juid sal seantling. The height of the ridge is ll'-C". 
The walL are constructed with 1st and 2nd class bazar bricks 
(10" xf>" x 3") with cinder mortar. 

Now if the details are added, the plinth area rate, /. r. the rnte 
per square foot of Hoor area will appear thus :— 


No. Description. 

Quantity. 

Rate. 

Amount. 

Remarks. 

1. Earth works 
in excavation. 

358 c. ft. 

Rs. 8 - per 

KK)0c. ft. 2-13-0 

within a 100 ft. 
lead. 

2. L)o in filling. 

358 c. ft. 

do. 

2-13-9 

do 

*3. Brick woik. 

• 

702 c. ft. 

Rs. 35 - per 

100 r. ft. 215-11-3 

1 and 2 class 
bricks with 
cinder and limn 
mortar. 


v The rate for 100 c. ft. of brick work with cinder and lime mortar 
in the proportion of 3:1 :— 

Bricks (bazar 1st and 2nd class mixed) 

1100 pi< ces (u 20/8 per 1000= 22-8-0 

Cinder 27 c. ft. (<•) 21,-per 225 c. ft. -2-14-0 


Lime (slaked) 0 c. ft. (a, 85/-per 225 c. ft. =* 3-tM> 


Labour, in foundation, plinth and superstructure, 


- 1 , Head mason. 
3J masons. 

3 coolies. 

1 women. 

-I- hliisty. 


Qi) 5, - per 100 c. ft. 5-0-0 
watering 1*5 per cent. 0-8-0 
scaffolding 1 per cent. 0-5-0* 


In a similar manner, the rates of wood 
plastering etc. can be found out. 


Us. 34-10-0 

say Rs. 35/- per 100 c. ft. 
work, roofing, \" 


cement 
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No. Description. Quantity. Rate. Amount. 

4. Plastering with 

sand or cinder. 973 sq. ft. 2/6 per 

100 sq. ft. 2^1-9 

5. White washing • 

2 coats. 973 sq. ft. /5/- per 

100 sq. ft. * 3-0-9 

0. Terraced 

flooring 124 sq. ft. 13/8 per 

100 sq.ft. 16-11-9 

7. cement 

plastering 124 sq.ft. 4/12per 

100 sq. ft. 5-14-3 


Remarks. 

Sand or cinder 
and lime in the 
proportion of 
3:1. 


8. Wood work. 28 sq. ft. /H/- per sq. ft. 14-0-0 

9. Nurrial tile 
roofing on 

bamboo frame 
with sal 

scantling. 174 sq. ft. j\>- per sq. ft. 43-8-0 40% above floor 

area. 

Total Rs. 357-11-3. 


But the plinth area 17' — 0" x9'— ll" = 17 l sq. ft. 
Therefore the rate per sq. ft. -= yiy — =»2-0-3.2 


say Rs. 2/- per sq. ft. 


The prices of mouldings, pillars, platforms, vats, ceilingplanks, 
dados and so on, are to be considered, where the occasion so demands. 


III. Expert opinion : —Land is not like ordinary goods the 
value of which can be fixed on inspection by a person who has 
knowledge of them. Its value is the result of various factors 
working in different ways and degrees, and they cannot bo 
apprehended and estimated aright off-hand. The advantage 
of experience in the valuation of land lies in this, that the 
expert knows what factors should be considered, what informa¬ 
tion he should seek for, where he should seek it and how he 
should test it and apply it. But experience does not enable 
one to dispense with enquiry ; and an honest and useful valua¬ 
tion cannot be made simply by visiting the land and picking 
up orally some casual and untested information or gossip which 
may be interested or one-sided. These conditions apply 
specially to land in or near large towns, ltajendra Nath 
Banerjee v. Secretary of State , 32 C. 343. In addition to the 
evidence, of sales the Court can be guided by the opinion of 
surveyors. It is necessary, however, to distinguish opinion 
from argument. And the practice which has grown up in 

13 
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references under the Land Acquisition Act of surveyors mak¬ 
ing long reports and providing copies to the other side before 
hearing, appears open to grave objection. A surveyor’s opinion 
by itself is good evidence. What value the court will put on 
it depends entirely .on the effect of cross-examination, but there 
is no reason why the witness should himself provide the 
material for his cross-examination. It will save the time of 
the court if a surveyor ‘prepares a concise description of the 
property to be valued, but if he is a wise man ho will add 
nothing more except his opinion of its value. If, however, lie 
does give his reason they must be based on facts and not on 
hypothesis. In the Matter of (iorernntent of Bombay and 
Karim Tar Mahomed , 33 B. 325: 10 Bom. L. II. 000: 3 I. (’. 

090. 

Much reliance cannot bo plaeed on the evidence of experts 
unless it is supported by or coincides with other evidence. 
I fairish Chandra Keogy v. Secretary of State, 11 O. W. N. 875. 
In assessing the value of land for purpose of land acquisition 
the opinion of experts is admissible in evidence but the value 
to be attached to such evidence depends upon the quality of 
evidence. Secretary of State v. Sarnia Deri Choudharani, 5 
L. 227: 79 I. C. 74: (1920) A. I. K. (L.) 548. The opinion of 
experts as to the market-value of a laud is evidence but its 
evidential value is # not great, inasmuch as the value of the 
expert’s opinion depends upon the facts on which it rests and 
the validity of the process by which the conclusion is reached. 
L. A. Officer v. Fakir Mahomed, 113 I. C. 099: 1933 A. I. R. 
(S) 124. Where the so-called “expert witnesses” as to value 
of land give no data in support of their opinions, their evi¬ 
dence should be rejected. Prihhn Diyal v. Secy, of State, 
135 I. C. 183. 


Conclusion :—b'rom a consideration of the matters to be 
taken into consideration in determining the market-value of 
land as stated in the preceding pages, we come to the conclu¬ 
sion that elements for consideration in determining the market- 
value of the land are the following; namely, protits from the 
most advantageous disposition of land is one test for determin¬ 
ing its market-price. The probable use of land in the most 
advantageous way in accordance with the use already made of 
neighbouring lands leads to speculative advance in prices to 
which regard should be paid. The utility of land is an element 
for consideration in estimating its value, that is, the utility 
which might be calculated by a prudent business man. The 
market-value of the acquired land is also to be ascertained 
from recent instances of sales in the same or in the adjoining 
localities, from the average rental of these and similar lands in 
the vicinity. General demands for land and the consequent 
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reflex action on the prices of all classes of land is a factor in 
the calculation of the market-value of land under acquisition. 
Fink v. Secretary of State, 34 Cal. 599; Uajendra v. Secretary of 
State , 32 Cal. 343. I n addition to the evidence of sales the court 
can be guided by opinions of surveyors. Iff the matter of (Govern¬ 
ment of Bombay atnl Karim Tar Mahomed ,* 33 Bom. 325. The 
methods of valuation of land acquired finder Act I of 1894 may 
be classified under three heads: (1) The opinion of the valuators 
or experts, (2) The price paid within a reasonable time in 
boriafide transactions of the purchase of the lands acquired 
or the lands adjacent to the lands acquired and possessing 
similar advantages, and (3) a number of years' purchase 
of the actual or immediately prospective profit from the 
lands acquired. 

• 

Combination of methods :—It is generally necessary to take 
two or all of the above methods of valuation in order to arrive 
at a fairly correct valuation. Exact valuation is practically 
impossible. The approximate market-value is all that can be 
aimed at. Ha risk Chandra Neogy v. Secretary of State, 11 
C. W. N. 875. To the same effect is the decision in Amrita 
Loll By sack v. Secretary of State, 22 I. C. 78 where Banerjee 
J., held that “there are three recognised modes of determining 
the market-value: first, by ascertaining the price or prices, at 
which the whole or any part or parts of tfic land acquired has 
or have been sold and purchased in recent years ; second, by 
ascertaining the net annual income of the property and by 
taking a certain number of years' purchase of that income 
depending upon the nature of that property; and third, by 
ascertaining the price at which the lands in the vicinity have 
boon sold and purchased, and making all due allowance for the 
situation and the circumstances attending each particular sale." 
Where the method of hypothetical development is employed 
for assessing compensation in conjunction with the method of 
ascertaining the present value of the land by reference to the 
prices realised by the sale of neighbouring lands and the 
consequence is that the two methods lead to very much the same 
result, it follows not only that that result is entitled to so 
much the greater degree of confidence but also that the method 
of hypothetical development is itself corroborated. The Trustees 
for the lmprorcmentof the City of Bombay v. Karsattdas,- 33 : B. 28. 

Duty of the Court when claimant fails to prove :—Where 
a claimant fails to prove the value of the land at the rate or upon 
the principle claimed by him the Judge is not bound to accept 
the award, but it is his duty, having regard to all the evidence 
and to all the circumstances of the case, himself to determine 
what is the fair compensation for the land acquired. Where 
the condition and amenetics of the land have completely 
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changed and the land has gone up greatly in value the follow¬ 
ing three elements should be taken into consideration—(a) the 
position of the land acquired, its general advantage, and its 
special adaptibility for the use of the owners, (b) the purpose 
for which that land pan be utilised in the most lucrative way, 
(c) the damages sustained by the claimant by reason of the 
acquisition injuriously ’affecting his other property. Ilooghly 
Mills Co. x. Secretary of* State, 12 C. L. J. 489: 8 I. C. 800. 
It is the duty of the court to determine whether the claimant 
has the right to receive compensation for the land or building 
thereon or other interests in it in the capacity which he avers. 
Gorernmen! of Bombay v. Esufali Suleb/ioy, 12 Bom. L. R. 
34: 5 1. C. 021. 

Sub-sec. £/), clause (ii)J Damages: —Under section 23 the 
court in determining compensation has to consider besides mar- 
ketvaluc what damage, if any, has been suffered by the person 
whose land has been acquired. The damages have been enu¬ 
merated in sec. 23 (I), clauses (if), (iii), (iv), (v), and (vi). 

The loss to an owner, whose lands are required or have been 
taken omitting all questions of injury to adjoining lands, 
includes not only the actual value of such lands, but all 
damages directly consequent on the taking thereof under statu¬ 
tory powers. Cripps on the Lair of Compensation, 0th Ed., 
p. 110: 7th Ed., p. 17if. 

Damages for trees :—Trees are things attached to the 
earth and are thus included in the definition of land in sec. 3(a) 
of the Act and this definition must be applied in the construc¬ 
tion of sec. 23 of the Act. The value of such trees as are on 
the land when the notification under sec. 4 (7) is made is 
included in the market-value of the land on which an allowance 
of 15 per cent is to be calculated under sec. 23(2) of the L. A. 
Act. Sub-Collector, Godavari v. Seragam Subaroyadu, 30 Mad. 
151. Fruit-bearing trees likely to bear fruits for a number 
of years, for example, mangoe trees, should also be valued at 
20 years’ annual rental. Rajammal v. Head Quarters, Deputy 
Collector , Vellore, 25 I. C. 393. Rs. 3 was taken as the annual 
income of a ooeoanut tree and ten years’ purchase was allowed 
as the value for the cocoanut trees. Shanmuga Veiny wla 
Mudaliar v. The Collector of Tanjore, 23 M. L. W. 330 : (1926) 
M. W. N. 235: (1920) A. I. R. (M) 945. Where land is acquired 
under the L. A. Act, it cannot be valued as if it can be simul¬ 
taneously used as a cocoanut tope and for building purposes. 
Where the claimant before the L. A. Officer estimated the 
value of the property as a cocoanut tope, he cannot be allowed 
in appeal to claim value on the footing that the land Was fit 
for building purposes. Valnvala Lakshminarasarnma v. Asstt. 
Commissioner of Labour, 23 L. W. 731: 95 I. C. 577. Where 



8. 28 (1) (111)] DAMAGE FOR CROPS AND TREES. 


197 


the court, in determining the market-value of certain property 
puts a fictitious value upon it, on account of its so-called 
potentiality for building purposes, then the rate allowed by 
the court should be taken as an inclusive Ate and nothing can 
be allowed in addition for the trees standing upon the land. 
Collector of Thana v. Chaturbhuj End ha *Krishna, 28 Bom. L. R. 
548 s 95 I. C. 513 : 1926 A. I. R. (B) 365. 

Damage for orchard :—The orchard lands are not to be 
valued as ordinary occupancy in the neighbouring plotsand added 
thereto the value of trees of which the orchards were composed. 
The value of an orchard depends largely upon the suitability 
of the land for orchard purposes, upon the care taken of it 
and upon its situation with regal’d to the market. It is not 
a question merely of the value of the trees and the earth in 
which the trees grow. The two cannot be valued separately. 
They must be valued together. E. M. Cohen v. Secretary of 
State, 43 1. 0. 17. 

When trees not separately valued: —Where a person 
whose land was acquired under the L. A. Act asks the same 
to bo valued as vacant land to be used for the purpose of 
erecting buildings, he could not at the same time claim the 
value of trees on it, on the footing that they would still re¬ 
main there—the claims being inconsistent. The proper value 
of trees would he their value as timber after they have been 
cut down. The Secretary of State v. Duma Lall Shaw, 13 
C.W.N. 487 ; Shanmuga Velayuda Mudaliar v. Collector of 
Tanjore, 23 M. L. W. 336 : (I;i26) M. W. N. 235: (1926) 
A. I. R. (M) 945. Where agricultural lands are valued as buil¬ 
ding sites, the claimants are not entitled to ask that the trees 
standing on the land should be separately assessed and valued 
as fruit-bearing trees since what is awarded is an inclusion 
price, Tharosarurna v. Deputy Collector, Cochin 45 M. L. J. 
339 : 18 L.W. 356 : (1923) M.W.N. 682 : 33 M. L. T. 48 : 77 
I. C. 347. 

Sub-sec. (/), clause (iii); Principle of re-instatement :—Besides 
the market-value of the land and the standing crops and the trees 
standing thereon the legislature directs that in assessing com¬ 
pensation for taking lands compulsorily the court has also to 
consider whether the claimant whose land has been acquired 
has suffered any damage by reason of severing such land from 
the rest of the land. The value to the owner can be ascer¬ 
tained either by a valuation of the lands taken with the addi¬ 
tion of compensation for the incidental injury or by what is 
known as the Ee-instatement Principle . In either case, the 
test of compensation is value to the owner. The difference 
arises in the method to be adopted in ascertaining the value. 
In a majority of cases the value to the owner may be fixed by 
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the value of the property taken with the addition of compen¬ 
sation for incidental injury but in some cases the value so 
ascertained would not be the value to the owner, and then the 
principle of re-instafhmont should be applied. This principle 
is that “the owner chit not he pin ceil in ns favourable a position 
as he was in before the*e.vercise. of compulsory powers , unless 
such a sum is assessed a,s will enable lam to replace the premi¬ 
ses or land taken, by premises or land which would be to him 
of the same value ”—Cripps on the Law of Compensation, 5th 
Ed., p. 118. It is not possible to give an exhaustive 
catalogue of all cases to which the principle of re-instate- 
roent is applicable. Tint we may instance churches, schools, 
houses of an exceptional character and business premises in 
which the business can only be carried on under special con¬ 
ditions or by means of special licenses. Ibid, 6th Ed., p. 
114 : 7th Ed., p. 170. 

In the case of public buildings, and many important 
undertakings such as banks, electricity works, etc., which 
would be most costly to acquire, the promoters are often 
able to meet the dilfioulty by buying other suitable land and 
re-instating the owners thereon. Webb’s Valuation of Ileal 
Property , 3rd Ed., p. 87. The above principle of re- instatc- 
ment was applied in , India in the case of llaroda Prosad 
7 )ey v. The Secretary of State, 25 C.W.N. 677 where a piece 
of land over which there was a municipal drain was acquired 
by the Government and compensation was paid at the rate of 
the value of the adjoining land. The municipality claimed a 
larger amount on the ground of expenditure in constructing 
a diversion drain. It was held, allowing the claim of the 
municipality, that the compensation awarded was inadequate 
in view of the principle of rc-instateinent, which is that an 
owner cannot be placed in as favourable a position as he was 
in before the exercise of compulsory powers unless such a 
sum is assessed as will enable him to replace the premises or 
lands taken by premises or land which would be to him of 
the same value. 

Damage for severance :—Sec. 23 provides that the com¬ 
pensation shall include not only the value of the land to be 
taken, but also the damage, if any, to be sustained by the 
owner of the lands by reason of the severing of the lands tjiken 
from the other lands of such owner, or otherwise injuriously 
affecting such other lands by the exercise of the powers of this 
or the Special Act, or any Act incorporated therewith. Webb’s 
Valuation of Real Property, 3rd Ed., p. 85. Thus, if the fore¬ 
court is taken from a house for the purpose of widening a 
road for a tramway, the land must be paid for, and compen¬ 
sation must also be given for the decreased value of the re- 
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mainder of the, premises— Ibul, page 86. Where the land 
acquired is intended to be used as a road, the claimant is 
entitled to compensation for depreciation in the value of the 
rest of his land in consequence of such # usc. In estimating 
compensation for severance both the actiyil and prospective 
use of the land must be considered. A prospective buyer is 
likely to pay less for the plot that remained than what he 
might have paid if he could use the kind for two bungalows. 
Secretary of State v. Dinshaiv, 27 S. L. It. 84 : 146 T. C. 1040 : 
1933 A. I. IUS) 21. 

Under the provisions of the L. A. Act part of an owner’s 
tea garden land was taken and by the construction of a 
railway line several acres of land to the south of the line were 
cut off from the northern portion of the gardeji where the 
residence of the manager and all buildings and offices 
connected with the management and the cooly lines were 
situated. The line ran through deep cuttings for a consi¬ 
derable portion of its length of about a mile and a half, some 
of which were incapable of being crossed by coolies employed 
on either side of the line of railway. It was held, that in 
computing the amount of compensation to be awarded, in 
addition to the market-value of the land and the amount 
allowed for standing crops, and the statutory allowance of 
15 per cent., the increased cost of working the garden in con¬ 
sequence of the sereranee of the one portion from the other 
should also be taken into consideration. Jiaraoora Tea Co. v. 
Secretary of State , 28 C. 685. The word acquisition in section 
23 of the L. A. Act, includes the purpose for which the land 
is talccn as well as the actual taking. A person whose land 
is acquired under the L. A. Act is entitled to compensation 
for loss of access to the remaining portion of his land result¬ 
ing from the purpose for which the land is acquired. M. E. 
Moola v. Collector of Rangoon 3 Rang. 350 : 98 I. C. 461 : 
1927 A. J.R. (It) 29. 

Sub-sec. (/), clause (iv); What is injurious affection -.- The 

first of the reported English decisions which deals with the ques 
tion of injuriously affecting lands by the construction of public 
works, where the mischief of which complaint is made is 
caused by what is done on lands taken from the same owner, 
is In re Stockport , Timperley and Altringluun Ry. Co ., (1864) 
33 L. J. (Q. 13.) 251. That decision has been considered in a 
number of subsequent cases. For a time it gave rise to con¬ 
siderable difference of judicial opinion, but the law as applied 
by Crompton J. has been twice considered, and approved in 
the Uouse of Lords ; Duke of Buceleuch v. Metropolitan Board 
of Works , L. R. 5 H. L. 418 ; and Cowper Essex v. Acton 
Local Board , 14 A. C. 153. 
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In the Stockport Cane, supra, a company had taken land, 
the property of L, and proposed to make their railway so 
close to a cotton mill belonging to him, that, by reason of 
the proximity of the railway, and the danger of fire from 
trains using the lin«, the building could only be insured at 
an increased premium* and was rendered of less saleable 
value. Crompton J. states the principle as follows : “Where 
the damage is occasioned by what is done upon other 
land which the company have purchased, and such damage 
would not have been actionable as against the original pro¬ 
prietor, as in the case of sinking of a well and causing the 
abstraction of water by percolation, the Company have a 
right to say : ‘We had done what we had a right to do as 
proprietors, and do not require the protection of any Act of 
Parliament ; we, therefore, have not injured you by virtue of 
the provisions of the Act’. Where , however, the mischief is 
caused by what is done on the land taken , the party seeking 
compensation has a right to say : 'It is by the Act of Parlia¬ 
ment, and the act of Parliament only, that you have done the 
acts which have caused the damage ; without the Act of Par¬ 
liament everything you have done, and are about to do, in the 
making and using the railway, would have been illegal and 
actionable, and is, therefore, matter for compensation accord 
ing to the rule in question.” 

The principle stated by Crompton J. in the Stockport Case 
was considered in Duke of Burdenrh v. Metropolitan Board 
of Works, L. R. 5 II. L. 418, and a distinction was drawn 
between that case and the cases of the Hammersmith By. 
Co. v. BratuJ, L. R. 4 II. L. 171 and City of Glasgow 
Union By. Co. v. Hunter , (1870) L. R. 2 II. L. 78. Lord 
Chelmsford, referring to these cases, said : “In neither of 
these cases was any land taken by the railway company 
connected with the lands which were alleged to have been so 
injured, and the claim for compensation was for damage caused 
by the use and not by the construction of the railway. But if, 
in each of the cases, lands of the parties had been taken for 
the railway, I do not see why a claim for compensation in 
respect of injury to adjoining premises might not have been 
successfully made on account of their probable depreciation 
by reason of vibration, or smoko, or noise, occasioned by 
passing trains.” 

Lord Watson in delivering the judgment in Cowper Essex 
v. Acton Local Board, 14 A. C. 153, said: “It appears 
to me to be the result of these authorities, which are 
binding upon the House, that a proprietor is entitled to" com¬ 
pensation for depreciation of the value of his other lauds, in 
so far as such depreciation is due to the anticipated legal use 
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of works to be constructed upon the laud which has been 
taken from liirn under compulsory powers.” Again Ilis Lord- 
ship said : “I am prepared to hold that, where several pieces 
of land, owned by the same person, are so near to each other , 
and so situated, that the possession and coiilrol of each gives an 
enhanced value to all of them, they are tands held together 
within the meaning of the Act, so that ff one piece is compul¬ 
sorily taken, and, converted to uses which depreciate the value 
of the rest, the owner has a right to compensation!* Sisters 
of Charity of Rockingham v. The King, (1922) 2 A. C. 315. 

Whore a portion of the entire plot, acquired by the Cal¬ 
cutta Improvement Trust had been admittedly required for 
the street that was to be driven through it, the remainder is 
obviously affected by the execution of the scheme, having 
regard to the meaning of the word “affected” which appears in 
sec. 42 (a) of the Act, as explained by the Full Bench decision 
of the Calcutta High Court in the case of Mam Lai Singh v. 
Trustees for the Improvement of Calcutta, 45 Cal. 343 and the 
decision of the Judicial Committee in the case of Trustees for 
the Improvement of Calcutta v. Chandra Kanto Ghosh, 47 Cal. 
500 (P. C.). Trustees for the Improvement of Calcutta, v. Meher- 
unnessa Khatun, 59 Cal. 240. 

Difference between damage by severance and damage 
for injurious affection :—When by reason of the acquisition 
of a portion of an entire plot the portion acquired is severed 
from the other land of the person interested and his remaining 
land suffers damage in consequence of the severance the 
damage is said to be due to severance. But a property may 
be injuriously affected otherwise than by severance, as for 
example, by user of the acquired land in a manner affecting the 
value of other property of the person interested; and damage 
for injurious affection can be claimed in such a ease. “Where 
the damage caused to the other property or earnings of the 
person interested was caused by the severance of the land 
acquired from his other land and not in any other manner, 
he is entitled to damages under sec. 23(Z) iii and not 23(f) iv.” 
I ado Burma Petroleum Company v. The Collector of Yenang- 
yaung , 4 Bur. L. T. 250 : 12 1. C. 202. 

Damage for injurious affection when other lands of the 
person interested are acquired :—There is a difference between 
the. claim of a person whose land had not been acquired for 
compensation for injury caused to his property or interests by 
the acquisition, and the claim of a person part of whose land had 
been acquired for compensation for injury caused by the acquisi¬ 
tion t6 the remainder of his land, and this was pointed out by 
Lord Halsbury in Co toper Essex v. Acton Local Board, (1889) 
L. R. 14 App. Cas. 153. In Collector of Dinajpore v. Girija 
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Xath Hoy, 25 Cal. 34G a piece of land was acquired for the 
construction of a bridge I a bridge was constructed upon it and 
opened for traffic, and the claimant whose land was acquired 
for the construction of the bridge claimed compensation for the 
loss of the income (jerived from his ferry which was worked 
within a very short distance of the spot on which the bridge 
had been constructed ahd within the limits of his estate. The 
ferry which was his property had undoubtedly been injuriously 
affected ; he had suffered loss in consequence and the only 
question was whether his claim came within cl. (iv) of section 23 
of the Ij. A. Act. In delivering the judgment the court observed 
that “the. damage which must bo taken into consideration under 
cl. (iv) of section 23 is the damage sustained at the time of the 
Collector taking possession of the land by reason of the acquisi¬ 
tion injuriously affecting the other property in any other 
manner or the earnings of the person interested. There is no 
limit as to the nature of the ‘injurious affecting’ except in so 
far as this is provided for by the other clauses of the section, 
the difficulty is as to the time when the damage is sustained. 
It is sufficient when possession is taken, there is other property 
or earnings injuriously affected so as to cause some damage to 
the person interested. The intention of the legislature to be 
gathered from the Act seems to have been that persons a part 
of irhosn hmtl has been compulsorily taken from them should, 
apart from its actual value, be compensated for injury done to 
their property by the takings.’’ 


In Secretary of State v. Mohamnuvl Ismail Khan , 49 All. 
353 : 25 A. L. J. 177 : 100 1. C. 749 : 1927 A. I. it. (A) 240 an 
owner whose land had been compulsorily acquired under the 
L. A. Act for the purpose of opening a market, sued to receive 
compensation for loss of profits derived from an existing 
market on other land belong to him. Walsh A. (J. J., held that 
section 23 of the L. A. Act is limited by section 24 and that the 
Government is exempted from being sued for damages by reason 
of section 24 ( /) (iii)whieh provides that there is no right to com¬ 
pensation unless something is done which would be actionable if 
done by a private person. Dalai, J., held, on the other hand, 
that the owner could claim compensation for the damage susta¬ 
ined by way of diminution of the value of the market on his 
other land and that section 24(f) (iii) should be limited to cases 
where the damage claimed is by persons other than those to 
whom the acquired land belonged. , 


For the same reason damages which would be too remote to 
be recovered in an action cannot be recovered as compensation: 
Halshary’s La ws of England, Vol. VI, p. 45. 

Where laud is acquired for public purposes, the owner 
thereof is entitled to be compensated- for any injury done to 
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his other lands even though the loss is more than counterbalan¬ 
ced by the advantages he gains by the execution of the project. 
In such cases the owner is entitled to damage for diminished 
facilities of communication and access to hisother lands. Nnthor 
Hussain v. Deputy Collector, Usilampali , *1 I. C. 259 ; M. E. 
Moola v. Collector of Rangoon, 3 Hang.Ji 50 : 98 I. O. 491. A 
person is entitled to compensation under sub-clause 4 of section 
23, of the L. A. Act in respect of a Railway Company having 
made the “level-crossing ,, across his private road giving access 
to his house, if he can shew that he sustained damage or loss 
for it by reason of his other property having been injuriously 
affected. Mad ha Sudan Das v. Collector of Cuttack, 6 C. W. 
N. 406. The test is that where by the construction of works 
there is a physical interference with any right, public or private 
which the owners or occupiers of property arc by* law entitled 
to make use of in connection with such property, apart from 
the uses to which any particular owner or occupier might put it 
there is a title to compensation if by reason of such interfer¬ 
ence, the property as a property, is lessened in value. The 
Metropolitan. Hoard of Works v. McCarthy, (1874) 2 H. L. E. 
and T App. 243. 

Damage for injurious affection, when no land of the per¬ 
son interested is acquired. —In order to entitle a person to re¬ 
cover compensation for injurious affection the damage must 
arise from something which would, if done without statutory 
authority, have given rise to a cause; of action. In other words 
in order to have a right to compensation against promoters of 
an undertaking in respect of any act done under their statu¬ 
tory powers, the person claiming must have had a good cause 
of action in respect of that act if it had been done by any 
person not so authorised. The promoters of an undertaking, 
having acquired land may therefore use it in any way in which 
an adjoining owner might have lawfully used it without con¬ 
ferring any right to compensation. Thus, they may erect an 
embankment on the land acquired and destroy the amenity of 
adjoining property [He Penny and South Eastern Hail. Co. 
(1857) 7 E. and B. 660]; they may block up access of light and 
air so long as no easement is interfered with [Butt v. Imperial 
Gas Co, (1866) 2 Ch. App. 158 ; Eagle v. Charring Cross Hail. 
Co. (1867) L. R. 2 C. P. 638] ; they may remove the support of 
buildings where the right of support has not been acquired 
[Metropolitan Board of Works v. Metropolitan Hail. Co., (1868) 
L. R. 3 C. P. 612] ,* they may sink springs and draw off the 
underground water [New Hirer Co. v. Johnson, (1860) 29 L. J. 
(M. G.) 93] I they may pull down houses and so injure the busi¬ 
ness of neighbouring shops [H. v. Vaughan, (1868) L. R. 4 Q. 
B. 190 ; R, v. London Dock and Co., (1895) A. C. 587]. A com¬ 
pany acting under the statutory powers is treated as a private 
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individual acting within his own rights. If it docs an act which 
it is authorised by law to do, and does it in a proper way, 
though the act works a special injury to a particular individual, 
such individual cannot maintain an action, and is without re¬ 
medy unless one is provided by statute, East Freemantle Cor¬ 
poration v. Annois , (1902) A. 0. 213 (P. 0.). If, however, such 
a company docs an authorised act in a negligent or unreason¬ 
able manner, it will be liable to an action for damages, and, in 
a proper case, for an injunction, and the fact that a right to 
compensation is given by statute does not exclude the restrain¬ 
ing jurisdiction of the conrt. Roberts v. Charing Gross, Enston 
mid Hampstead Rail. Co., (1903) 87 L. T. 732. 

In Rameswar Singh v. Secretary of State for India, 34 Cal. 
170 (488): 11, C. W. N. 350 ; 5 C. L. J. 000, the appeal arose out 
of a suit brought by the plaintiff to recover compensation on 
account of permanent injury to a ferry, for an injunction, and 
for other reliefs. The plaintiff’ alleged that for the purpose of 
a railwa line lands had to be acquired by the defendant rail¬ 
way company. The railway company had to construct a bridge 
across a river, and the result was, that a ferry, which had 
existed for many years past near the place where the bridge 
was constructed had been practically stopped by the construc¬ 
tion of the railway bridge. lie further alleged that, as a necess¬ 
ary consequence, a substantial loss was caused to him and that 
the land acquisition authorities awarded no damages in respect 
of the said ferry. The court held : ‘‘The mere construction of 
a railway bridge across a river, whereby the profits of the ferry 
are reduced, does not entitle the owner to claim damages. In other 
words, the taking of property, that merely injures a franchise, 
but does not interfere with the exercise of it, is not such a 
taking of property from the owners of the franchise as to 
require compensation.” 

Damage for infringement of privacy:—It appears that there 
is some conflict of authority on the question as to whether the 
infringement of privacy entitles the claimants to compensation 
under the provisions of sec. 23(7) cl. (iv) of the L. A. Act. In Re 
Penny and South-Eastern Railway, (1857) 26 L. J. Q. B. 225 it 
is laid down that “interference with the privacy oflands through 
their being overlooked from a railway embankment is not a 
damage to a private right which would, but for statutory 
powers, have given a right of action and the owner of such lahds 
is not entitled to compensation.” On the other hand in a later 
case Re : Ned's Paint Buttery, (1903) 21. It. K.B. 192 it has been 
laid down that in considering the question of compensation 
under the compulsory Acquisition Acts, injury to amenities and 
privacy can be considered. In Prasanna Kumar Bulla v. 
Secretary of State for India in Council, 38 C. W. N. 239, Mitter 
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J., held ; “We arc not inclined to follow the earlier English 
decisions, having regard to peculiar conditions prevailing in India 
with reference to the question of privacy. In Bengal the right of 
privacy has long been recognised in Sri Narain Chowdhury v. 
Jadoo Nath Chowdhury, 5 C. W. N. 147, Maitomcd Abdur Rahim 
v. Birjoo Sahoo , 14 W. R. 103, and Srtenath Diitt v. Natal 
Kishore Bose , 5 W. R. 208. There is jjlso a decision of the 
Allahabad High Court in Uokal Rrosad v. Rad ha, 10 All. 3f)8. 
Having regard to conditions prevailing in India the right 
veiw would be to follow the decision reported in Irish Reports 
to which reference has already been made”. 

“Damage at the time of the Collector’s taking possession” 
includes both prospective and retrospective damages :—The 

words “at the time when the Collector takes possession of the 
land” cannot mean that compensation can only be'given for the 
damage which had actually at that time been sustained without 
reference to a continuing damage caused by the acquisition. 
The damage must be by reason of the. acquisition ; but this is 
only complete when possession is taken, for till then the 
Government could withdraw from it under section 48. The 
Collector could moreover take possession if he chose on the 
very day the award was made. The whole proceedings from 
the declaration under sec. 0 to the taking of possession might 
be completed within a month, and on any such construction a 
person deprived of earnings or an animal income would get 
nothing or next to nothing. The words must be taken to mean 
the time when the damage takes place, and the right to com¬ 
pensation arises, and it is sullicicnt to bring a case within this 
provision if, when possession is taken, there is other property 
or earnings injuriously affected so as to cause some damage 
to the person interested. Collector of Diuajpore v. Ciirija Nath 
Roy , 25 Cal. 340. 

Though the language of this clause [sec. 23(2) iv] is slightly 
different from that of the corresponding provision of the 
English statute, 8 and 9 Vic., 18, sections 49 and 03, that does 
not make the principle laid down in the case of Cowper Essex 
v. The Acton Local Board, (1889) L. R. 14 App. Cas. 153 wholly 
inapplicable to India. It is true that the claimants are entitled 
to compensation only for the damage sustained at the time of 
the Collector’s taking possession of the land ; and as the time of 
the Collector’s taking possession of the land must under the 
provisions of section 16 bo preceded by his award which again 
must be preceded by a declaration of the intended acquisition 
under section 6, stating the purpose for which the land is 
acquired, and as the announcement of a purpose like the one 
(sewage discharge depot) for which the land in question was 
acquired must injuriously affect the value of such land, the 
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claimants clearly bring their case within cl. (iv) of section 23(1). 
For upon such announcement being made the market-value of 
the land must have been reduced, and if the owners wanted to 
sell the land at the time, the land would have been sure to fetch 
less than its formeitvalue. The contention, on the other hand, 
that as it was net shown that any of the tenants left the land 
upon the announcement or declaration being published or that 
the rent which the proprietors were realising had been reduced 
and therefore no damage has been sustained by the claimants 
at the time of the Collector’s taking possession of the land is 
unsound, because the law docs not make the rent realised from 
the land the sole basis for determining the market-value. Prem 
Chatul Hornl v. Secretary of State, 2 Cal. 103 ; Guru Das v. 
Secretary of State, 18 C. L. J. 211. 

The words “sustained at the time of the Collector’s taking 
possession” include not only damage which has been actually 
caused at the time but also that which can be reasonably anti¬ 
cipated and estimated then. In Imlo Burma Petroleum Com¬ 
pany v. The Collector of Yenangyuung, 4 Bur. L. T. 250 : 12 I. 
C. 202, the land sought to be acquired adjoined the owner’s oil- 
well sites and also oil-well sites belonging to other companies. 
The lower Court refused to allow compensation for damage 
caused by the severance of this land from the appellant’s other 
lands on the ground that the damage was not sustained at the 
time the Collector took possession inasmuch as the appellants 
had not then made use of the land for storage purposes. It was 
held that the addition of the price of land to the owner’s well¬ 
site materially increased the value of the latter, that the joint 
value of the lands and the well-sites as one property was greater 
than the sum of the values of the lands and the well-sites taken 
separately and that the severance of the land injuriously affected 
the value of the well-sites and brought it down, at any rate, to 
the value they had before the owner acquired the land and that 
this depreciation in value took place at the time the Collector 
took possession in spite of the fact that the land had not npto 
then been used for storage purposes. The proper criterion for 
deciding the market price of the land in this case is the price 
which the other oil-well owners in the vicinity would be willing 
to pay for the lands. 

Compensation should be awarded in land acquisition pro¬ 
ceeding on the basis of the value to the owner of the property 
in its actual condition at the time of expropriation with all its 
possibilities, excluding any advantage due to the carrying out 
of the scheme for the purpose for which the property is compul¬ 
sorily acquired. Where a portion of a plot of land is acquired 
for the construction of a public latrine there is a presumption 
that the acquisition will directly tend to reduce the amenity of 
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the land as a whole and the owner is entitled to compensation 
for the same. Pandurang Pate v. Collector, Nagpur, 108 
I. C. 745. 

Damage for loss of earnings : —In determining the amount 
of compensation to be awarded for property acquired under the 
L. A. Act, the court must take into consideration the damage, 
if any, sustained by the person interested at the time of. the 
Collector’s taking possession of the land by reason of the 
acquisition injuriously affecting his earnings. Kirpa llam 
Brij Lai v. Secretary of State, 105 1. C. 90. 

In Maharajah Sir Rameswar Singh v. Secretary of State, 
34 Cal. 470 : 11 C. VV. N. 350 : 5 O. L. J. 650 the question was 
upon what principle the damages ought to be assessed and it 
was held by Mookerjee J., that “it appears to be cfnite clear that 
no damages can be claimed on account of losses sustained by 
reason of the construction of the railway bridge : for instance, 
if the railway company Imd not acquired the lands used as 
landing places for the ferry, but had merely constructed a 
bridge across the river, as a result of which the traffic over 
the ferry was diminished, no damage could be claimed, not at 
any rate, unless it was established that the ferry owner had an 
exclusive franchise, that is, an exclusive right to carry passen¬ 
gers and goods across the river. In other words the taking of 
property that merely injures a franchise,'“but does not interfere 
with the exercise of it, is not such a taking of property from 
the owner of the franchise as to require compensation. Refe¬ 
rence may be made in this connection to the case of Ilopkins v. 
(treat Nor/hern Rail tray, (1877) 3 (£. 11. D. 224 in which it was 
held that the owner of a ferry cannot maintain an action for 
loss of traffic, caused by a new highway by bridge or ferry 
made to provide for a new traffic ; in that case, the owner of 
the ferry franchise unsuccessfully claimed compensation for 
loss of profits, caused by a rail-road built across the stream. 
The same view was taken in the cases of Moses v. Sanford, 
(1X83) 11 hoc (Tcunesse) 731 and Hyde’s Ferry v. Davidson 
County, (1891) 91 Tennesse 291 : 18 S. \V. 025 ; in the former 
of these cases, it was held that, the profits of the ferry franchise 
had been affected, not by the acquisition of the land over which 
the bridge was built, but by the opening of the bridge for 
travel across the river. The ease, however , is different, where 
thy land which is used as the landing place for the ferry, is 
acquired. In such a case, the access to the river and with it, 
the exercise of the franchise is destroyed, and consequently 
compensation is payable. In other words, where the ferry 
landing and the ferry franchise remain precisely as before, 
though the profits arc liable to be depreciated by the new mode 
of travel, legitimately created, no compensation can be claimed; 
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but where by reason of the acquisition itself, the exercise of 
the franchise or - the use of the property appertaining to the 
franchise, is interfered with, damages can be rightly claimed ; 
It follows, therefore, that, although the value of the property 
to the owner at the/dme it is taken is the measure of damages, 
the value of a ferry ought not to be ‘determined by ascertaining 
the average of the profits at the date of the acquisition by regar¬ 
ding it as an invariable quantity and by taking a number of 
years' purchase. The 'damages ought to be calculated on the 
basis of the average prolits from the ferry.” 

No compensation is tendered by the Collector or ordered 
by the Act except to persons interested in the land. If 
the acquisition injuriously affects the earnings of the persons 
interested, he is to obtain further compensation beyond the 
niarkefcvahic* of the land. But no compensation is given 
to persons not interested in the land on the ground that 
their earnings may be affected by the change of ownership, or 
indeed, on any ground. Q.uarrynven employed in a plot of 
land containing granite quarries are no more interested in 
the land than a ploughman or a digger is interested in 
the land on which he works for wages. Nor are their earn¬ 
ings the earnings of the zemindar who is interested. The 
market-value of the property is not increased by the circums¬ 
tance that a number of persons work on it and so earn their 
livelihood. That is nc profit to the owner ; it may be expense 
to him. Secretary of State v. Shanm nr/ary a, 20 I. A. 80: 16 
Mad. 360 (P. C). 

Damage for loss of income due to acquisition under the 
Calcutta Improvement Act :—Under section 23 (3) of the L. A. 
Act as amended by the Calcutta Improvement Act, an owner is 
not entitled to compensation for having been prevented from 
taking active steps in order to make an income out of the 
property. Where an owner of land claimed compensation for 
being obliged to keep the land vacant after the scheme has been 
sanctioned as he could not erect any structures, for the building 
of which he had pulled down the old structure, it was held that 
he was not entitled to such compensation. B. N. Elias v. 
Secretary of State, 32 C. W. N. 860 : 108 L. C. 251 : 1920 A. 
I. R. (C) 20. 

Damages for loss of trade earnings : —The loss of earnings 
owing to the acquisition of a favourable locality is to be calpu- 
lated^on the basis of what would be the earnings, if the trade 
occupations were pursued at the particular locality and the 
judge should not take into consideration the earnings which 
may accjjjuo from the new habitation. Verilcatarhariar v. Divi¬ 
sional Officer, Tinnevelly , (1912) 1 M. W. N. 460 : 14 I. C. 625. 
In Reckvt v. Metropolitan Bail. Co., (1865) 34 L. J. Q. B. 257 : 



S. 28 (1) (It)] DAMAGE FOR LOSS OF EARNINGS. 


209 


IB W. R. 455, the principle has been well illustrated by the 
dictum of Earle C. J. which runs as follows : “As to the argu¬ 
ment, that compensation is in practice allowed for the profits 
of trade where the land is taken, the distinction is obvious. 
The Company claiming to take lands by compulsory powers, 
expel the owner from his property and are pound to compensate 
him for all the loss incurred by the expulsion and the principle 
of compensation then is the same as in trespass for expulsion, 
and so it has been determined in Jtibfev. Hull Dock Co., (1846) 
9 Q. B. 443 : 15 L. J. Q. B. 403.” When premises used by a 
dentist for his profession were acquired, that his earnings were 
injuriously affected hardly admits of question, as the change of 
his address would necessarily diminish the number of his pati¬ 
ents until his new place of business became well-known. The 
damage has to be assessed prospectively at the time of acquisi¬ 
tion of the property and as compensation for thfc risk of busi¬ 
ness deteriorating, the amount of which is estimated from the 
data available at the time. Like all damages, it is seldom a 
complete recoupment for loss actually sustained. Paramanund 
v. Secretary of State, 44 I\ R. 1091. 


In ascertaining the market-value of the land, the Court 
has to ascertain what the. market-value of the property is, 
not according to its present disposition but laid out in the 
most lucrative and advantageous manner iu which the owner 
can dispose of it. But when once the market-value has been 
assessed, the claimant cannot ask for damages on the ground 
that he might have made profits by engaging in a certain trade 
or business on the land in question. He is entitled to claim 
damages for loss of earnings if he carries on some business 
in the acquired premises and by virtue of the acquisition* 
he is deprived of his profits by reason of the fact that he 
cannot find any other place where he can carry on the business 
in which he was engaged on the acquired premises. Surcsh 
Chandra Hancrjre v. Secretary of State, 11)0 I. (J. 190 : 1927 A. 
J. R. (C) 357. Loss of business docs not mean the profit you 
make by using the corpus the result of which would be that after 
some lapse of time, the property would be altogether valueless. 
“Loss of business” means that a man pursuing some trade or 
business is compelled to give it up or to carry it on elsewhere, 
which would give him loss profit than what he was making at 
the former place. In that case he would be entitled to compen¬ 
sation on that account. To give the market-value of the land 
and in addition, compensation for loss which, the claimant says, 
has happened to him from being prevented from taking the 
corpus of the land would really be giving the value of the land 
twice' over. Madhab Gobinda Roy v. Secretary of State, 56 
C. 819. 


14 
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Damage for diminution in value of good-will :—A further 
item to be taken into consideration is the probable diminution 
in the value of the claimant’s good-will in his trade consequent 
on the taking of the premises in which such trade is carried on. 
Good-will is the probability of the continuance of a business 
connection, and its value is fixed at a certain number of years’ 
purchase according to the nature of the particular trade or 
business. When lands,‘however, are taken under compulsory 
powers, the good-will is - not purchased by the promoters, but 
remains the property of the trader and the loss suffered by him 
is the diminution in its value in consequence of his compulsory 
ejectment from the premises he is occupying. So far from the 
good-will being purchased or destroyed by the promoters, there 
are many cases in which diminution of its valuo is hardly appre¬ 
ciable, although the trade-premises have compulsorily been 
taken. If a business is of a wholesale character or is one which 
consists of orders from a widely extended area, a compulsory 
change of trade premises would be productive of small loss. If 
in addition, convenient premises can be acquired in the imme¬ 
diate neighbourhood of the premises taken, the loss incurred 
through diminution in the value of good-will becomes merely 
nominal, and the. owner’s only claim to compensation is in 
respect of any reasonable expenses which the taking of equally 
convenient new premises has rendered necessary. On the 
other hand, there arc cases in which the diminution in the value 
of a good-will may ‘practically equal the entire value of the 
good-will. This is the ease when the business is retail and 
local, depending on neighbouring customers and no suitable 
premises can be found on the locality within which the busi¬ 
ness connection extends. While v. (Jutnmissinncrs of Public 
Works, (1N70) 22 T,. T. 591 —Crip))*, pp. 107-108. 

Measure of damage :—A piece of land over which there 
was a municipal drain was acquired by the Government after 
paying compensation. The municipality claimed a larger sum 
on the ground of expenditure in constructing a diversion drain. 
It was held that under clauses 3 and 4 of sec. 23 of the L. A. 
Act the assessment of the value of the land regardless of the 
user for which it is specially fitted, cannot lead to an adequate 
award of the compensation for the loss sustained by the owner. 
The special adaptibility of the land acquired cannot altogether 
be ignored in the determination of its market-value. That the 
compensation awarded was also inadequate in view of the 
principle of re instatement which is that an owner cannot be 
placed in as favourable a position as he was in before the 
exercise of compulsory powers, unless such a sum is assessed 
as will enable him to replace the premises or lands taken by 
premises or lands which would be to him of the same value. 
That iu a case like the present where land is u^ed for a special 
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purpose* in conjunction with other lands of the owner which 
arc injuriously affected by its acquisition and where it is es¬ 
tablished that the owner will be compelled by law to or can 
provide himself with other land capable of being adapted in 
such a way as to restore to his land injuriously affected its 
former usefulness, one measure of the dSmages sustained by 
the acquisition injuriously affecting the otlfer property is the 
difference between the sum awarded fov the land acquired and 
the cost to the owners of providing hinjself with other land to 
be used in a manner similar to that in which the land acquired 
was used, plus the cost of adapting it to such use. Baroda 
Prasad ])ey, Chairman, Serampnr Municipality v. Secretary 
of State, 49 C. 83 : 25 (J. W. N. 677. The compensation ought 
to be assessed upon one-half of the annual loss which may be 
assumed as the loss of income of the owner of the ferry due 
to the acquisition of the lands under Act I of 1894 and upon 
the analogy of the principle recognised in section 17 of the 
Bengal Ferries Act (1885) which provides that when a private 
ferry is taken possession of by the Government the owner 
thereof may be awarded compensation up to a limit of 15 times 
the average net profit of the previous five years with interests 
and statutory allowance. Sir Ilamrswar Sing v. Secretary of 
State, 12 C. L. J. 56: 6 I. G 343. 

No compensation for remote damages :—In assessing 
the damages incurred consequent on the taking of land under 
compulsory powers, the ordinary principles of law as to remote¬ 
ness of damage apply. When a market-gardener was, by 
reason of the company taking his garden unable to warrant 
his seeds, which in consequence were depreciated in value, the 
court held the damage to be too remote and not such as would 
entitle the claimant in respect thereof to compensation. Clarke 
v. Wandstrorth Loral Board, (18(58) 17 L. T. 549. A claim in 
respect of the expenses which might be incurred for educating 
the children of workmen employed in the construction of 
reservoir was held to be too remote and too uncertain to entitle 
the claimant to compensation. In re Tynemouth Corporation 
and Duke, of Northumberland, (1903) 89 L.T. 557,— Cripp.s, p. 118 
(6th Ed.). Arrears of rent, the recovery of which was rendered 
impossible by reason of the taking of laud have been held too 
remote to be a subject of compensation. Be Kilworth Bifle 
Range, (J 899) 2 J. K. 305.—Ilalsbury, Vol. 6, p. 36 foot note. 

Suit for damages :—Tn cases where compensation is re¬ 
coverable for injurious affection under a special Act, the person 
injured can only recover in respect of losses sustained in con¬ 
sequence of what the promoters have lawfully done under their 
statutory powers. If they exceed those powers, either by doing 
an act* not authorised or by doing an authorised act in a 
negligent manner, the person injured will have a remedy 
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by action and will not be entitled to compensation. If they, 
while carrying out this authorised work, fail to take suffi¬ 
cient care to prevent damage, they will be liable to an 
action in respect of such injury and also to pay compensation 
for the damage caused by their authorised acts— Ilalsbury’s 
Lairs of England, Y'ol. Vi, p. 14. 

Sub-sec. (/),clause (y) ; Expenses for change of residence :— 

This clause provides that besides the damages for injurious affec¬ 
tions, etc. as provided in the previous clauses, a claimant is 
entitled to reasonable expenses incidental to change of his resi¬ 
dence or place of business, when his residence or place of 
business has been acquired. The loss to an owner, where lands 
are required or have been taken, omitting all questions of injury 
to adjoining lands, includes not only the actual value of such 
lands but all damages directly conscqjpent on the taking thereof 
under statutbry powers. If the owner is in occupation of 
the premises, lie is entitled to compensation for damages in¬ 
curred through the necessity of removal, since these are losses 
consequent on the taking of his property under statutory 
powers. Such damages include the cost of removal by the 
owner of the furniture and goods and the consequent deprecia¬ 
tion in the value of furniture which has been specially fitted, but 
which is not a fixture attached to the freehold.” Cripps , p. 110 
(6th Ed.). Loss incurred until other suitable premises are 
obtained, costs of removal, and the value of fixtures if taken 
or the loss on them if not taken, are all matters properly to 
be considered in assessing tin* value of the land. Morgan, v. 
Metropolitan Iiail. Co., (1868) L. It. 4 C. 1*. 97, Ex. Ch.— 
Halsbnry , Vol. VI, p. 36. 

Expenses to tenants-at-will for removal:—The ordinary 
rule that has been adopted in England in the case of compul¬ 
sory acquisition of land occupied by tenants whose tenancies 
are determined by notice or efflux of time, is that the tenants 
can not be awarded compensation for loss of profits even 
though they have reasonable expectation of continuing in 
possession or having the lease renewed. The leading case is 
R. v. Liverpool <0 Manchester Rail tray Co., 4 Ad. & El. 6.60 : 
43 It. II. I") 1. The Naik of a village is merely a lease-holder 
holding his lease at the pleasure of the Government as has 
been held in A 'ail: Vajesingji v. Secretary of State , 51 1. A. 357 : 
48 B. 613 : 26 Bom. L. R. 1143 : 29 C. W. N. 317 : 47 M. L. 
J. 571 : 40 C. L. J. 473 : 82 1. C. 779 : (1924) A. j. R. (P. C.) 
216, and his interest can not be placed on any higher foqting 
and was entitled to no compensation at all. District Deputy 
Collector, Ranch Mahals v. Mausangji Mokhamsangji JS’a/ih, 
30 Bom. L. R. 930 : 113 1. C. 169 : (1928) A. I. R. (B.) 306. 

A claimant, who was compelled to change his place of busi¬ 
ness on account of the acquisition of the land, but did so 
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practically of his own accord, ia not entitled to claim any 
compenaation tinder the proviaiona of seetiona 2,3 (7), clause 
5 of the L. A. Act of 1894. A declaration was made under 
the L. A. Act for the acquisition of certain premises for the 
Calcutta Improvement Trust. The respondent company were 
the lessees of the premises under the own<%* and at the time 
when the notices wore issued by the Collector for filing claims 
they were on the premises although this lease had expired and 
the landlord had served a notice on them to quit and instituted 
a suit for ejectment against them. The respondent company 
on being served with notice filed their claim. They subse¬ 
quently vacated the premises to avoid litigation with the lessor. 
A small part of the premises was ultimately acquired and what 
was left untouched was almost equal in area to the new pre¬ 
mises to which the company removed. It appciycd that the 
respondent company when they left the premises knew that 
only a portion would be acquired. It was held that the res¬ 
pondent company was not entitled to receive any compensation 
under see. 23 of the L. A. Act, for changing their place of busi¬ 
ness as the change was not in consequence of the acquisition 
of the land. Serrrtan/ of State v. Bmilurdl <C' Co., 55 C. 957 : 
32 C. W. N. 556 : 109 I. C. 315 : (1928) A. I. R. (C) 761. 

Sub-sec. (/), clause (vi); Amendment Sub-clause vi of sec 
tion 23 (/) is new and has been introduced by Act 1 of 1894. 
Para. 7 of the Preliminary Report of the Select Committee on 
the Bill to amend the L. A. Act X of 1870, dated 2nd February, 
1893, states the reason for introducing the sub-clause in the 
following terms : “In Part IIT we have made the alteration 
of the Act in detail. Section 24 of the Act (X of 1870) defines 
the matters to be considered in determining compensation. 
The Committee are of opinion that the Bill introduced last 
year rightly required the market-value to be taken at the time 
of the declaration under section 6, and not, as in the Act, at 
the time of the award ; but this change in the law required 
the addition to the section of a clause bringing under the consi¬ 
deration of the Court any diminution in the profits of occu¬ 
pation during the period between the declaration and the 
Collector’s entry into possession, as also the value of any 
standing crops or trees that may be on the land when he takes 
possession.” 

Defect in legislation :—The legislature has amended sec¬ 
tion 23(/) by the Amending Act XXXVIII of 1923 and under 
the* present amended section the Court has to consider the 
market-value not at the time of declaration under section 6 as 
before the amendment but at the time of the publication of 
the notification under section 4 (2). The sub-clause 6 of sec¬ 
tion 23 (2) has been left unamended. It is an anomaly why 
the claimant should not be entitled to the damage resulting 
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from the diminution of the profits of the land between the 
time of the publication of notification under section 4 (2) which 
must be much prior in time than the publication of declaration 
under section l> and the Collector’s taking possession of the 
land. • 

Damage for delay in acquisition :—Besides the damage 
enumerated above, a claimant is entitled to the damage result¬ 
ing from diminution of -the profits of the land between the 
time of the publication of declaration under section 0 and 
the time of the Collector's taking possession of the land. “The 
sub-clause contemplates those cases in which, on account of 
declaration of acquisition, there is diminution in the profits e. g., 
in ease of agricultural land when there is no cultivation and 
in ease of building and tenanted lands when there is a falling 
ofl’ of tenants. Ordinarily no compensation is payable on 
account of delay between the date of the notification and the 
actual acquisition of laud but when damage is actually sus¬ 
tained by reason of such delay, it should be awarded.” John¬ 
ston v. Secretary of State, (it) 1*. R. 191 : 42 I. C. 905 ; Uoverti¬ 
me nt v. Doijal, 9 Bom. L. R. 99. 

Sub-section (2) Statutory allowance :—This was section 
42 of Act X of 1870. The Select Committee by their 
preliminary report on the L. A. Bill to amend Act X of 
1870, dated 2nd February 189,1, observed : “It appears more 
convenient to insert here than in a later part of the Act, the 
instruction contained in section 42 of the Act, that in addition 
to the amount of any compensation due to the owner of the 
land acquired fifteen per centum on the market-value shall be 
given in consideration of the compulsory nature of the acqui¬ 
sition. \Ve have accordingly added a clause to this effect in 
the section by which we amend section 42 of the Act (X of 
1870) and the Collector or Judge making the award will find 
embraced in a single section the whole of the detail required 
for the completion of his estimate of compensation.” The 
Collector had therefore to pay 15 per cent, on the sum awarded 
according to the provisions of section 42 of the Act before he 
can make his title perfect. Secretary of State v. S/iaumugaraya 
Moodaliar , 20 I. A. 80 : 10 Mad. 309 (I\ C). 

Statutory allowance of fifteen per cent, on the market- 
value of the land :—The provisions of sec. 23(2), L. A. Act 
are imperative and the Dist. Judge has no discretion in,the 
matter. It is a statutory amount in addition to the market- 
value and the Dist. Judge has no power to deprive a claimant 
of that amount which is intended to compensate him for 
compulsory acquisition nor is the right of the claimant 
to receive 15 per cent, in addition to the market-value depen¬ 
dent on his having previously claimed it, because sec. 25 (2) 
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& (3) refer to market-value anil not to compensation for com¬ 
pulsory acquisition which is to be awarded in every case. 
Muhammad Sajjad AH khan v. Secy. of State, 145 T. C. 526 : 
1933 A. I. R. (All.) 742. Tn Krishna Jiai v. Secy, of State for 
India in Council, 42 A. 555, the District Judge added 15 per 
cent, on the net value of the land and tlion awarded compen¬ 
sation for the buildings and timber. .The High Court held 
that that was not a correct method of calculation. The total 
value of the property ought to have bfcen found first and then 
15 per cent, added on this total as compensation for compul¬ 
sory acquisition. 

'Frees are “things attached to the earth” and are 
included in the definition of land in section 3 {a) of the 
Jj. A. Act and this definition must be applied in construction 
of section 23 of the Act. The value of such tuoes as are on 
the land when the declaration is made under section 6 is inclu¬ 
ded in the market-value of the land on which the allowance of 
15 per cent, is to be calculated under section 23(2) of the 
L. A. Act. Sub-Collector, Godavari, v. Sera (jam Sitbbaroyadu, 
30 M. 151. The definition of the word “lands” given in the Act 
is not exhustive. The use of the inconclusive verb “includes” 
shows that the legislature intended to lump together in one 
single expression, ri\., “land” several things or particulars, 
such as the soil, the buildings on it, and the other interests in 
it, which all have a separate existence and arc capable of being 
dealt with either in a mass or separately as the exigencies of 
each case arising under the Act may require. Government 
of Bombay v. Esufuli Salebhoy, 12 Rom. L. R. 34 : 5 I. C. 621. 
When agricultural lauds are valued as building sites the claim¬ 
ants arc not entitled to ask that the trees standing on the lands 
should be separately assessed and valued as fruit-bearing trees, 
since what is awarded is an inclusive price. Thareesaruma 
v. Deputy Collector, Cochin , 45 M. L. J. 339 : lb L. W. 356 : 
(1923) M. W. N. 682 : 33 M. L. T. 48 : 77 T. C. 347 ; Secretary 
of State v. Duma Lull Shaw, 13 C. W. N. 487. In awarding 
15 per cent, compensation for compulsory acquisition the 
market-value of trees and the wells in land should be added 
to that of the land. The Collector of Bar icily v. Sultan Ahmed 
Khan, 95 1 C. 150 : (1926) A. I. R. (A) 689. 

The expression “market-value of the land” in section 23 
sub-sec. (2) of the L. A. Act prima facie means the market- 
value of all interests in the land ; but in cases where Govern¬ 
ment have an interest in the land, that expression must 
mean the claimant’s interest alone that being the only 
interest acquired by Government. Where land in which 
Government have an interest is acquired, the fifteen per cent, 
awardablc under sec. 23(2) of the Act should, therefore, be 
calculated not upon the entire market- value of the land but 
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only upon the value of the claimant’s interest after deducting 
the amount payable to Government. Government of Bombay 
v. .V. II. Moos, 29 Bom. L. R. L450 : 106 I. C. 31: (1927) 
A. I. R. (B) 635. 

Statutory allowance not payable on damages :—According 
to English practice ab allowance of 10 per cent, for compulsory 
purchase is applied to tiro value of lands only, not to incidental 
damage ; this percentage piay be taken to cover various inci¬ 
dental costs and charges to which au owner is subject whose 
land has been taken. Ctipps, p. 111. In Maharaja Sir Ham- 
cstrar Sing v. Secretary of State, 12 C. L ,1. 56, it was con¬ 
tended on behalf of the Secretary of State that the plaintiff 
was not entitled to any statutory allowance under section 23 
of the L. A. Act because such statutory allowance is decreed 
only on the market-ratne of I a ml, and the damages assessed 
on account of disturbance of a ferry, cannot properly be 
regarded as the market-value of land. The Court held : “it 
is not necessary for us to consider the matter from this point 
of view, because the learned vakil for the appellant concedes 
that he cannot claim additional compensation as a matter 
of right under section 23 of the L. A. Act.” As has been 
indicated in the case of Collector of Biaajpore v. Girijanath Boy, 
25 Cal. 346, compensation for loss of ferry, when it is awarded 
under the L. A. Act is not the market-value of land, but is 
an amount awarded under cl. (iv) of sub-sec. (/) of sec. 23. 

When statutory allowance is not allowed :—Tn a contract 
for sale of land where a breach takes place on account of the 
default of the vendor the purchaser is entitled to be put as 
far as possible in the position he would have been if the 
contract had been carried out on the day it is broken and 
therefore he is entitled to the difference between the contract 
price and the market price on the day of breach. The land 
having shortly after the breach of the contract been acquired 
by Government for public purposes, it was held that the plain¬ 
tiff was entitled to the difference between the price paid by 
the Government and the contract price but not to the statutory 
allowance paid by the Government. Not tin Chandra Shah v. 
Krishna Baroni, 15 C. W. N. 420. Under Board’s Instruc¬ 
tions, 65, Bengal Land Acquisition Manual 1910, page 74 the 
statutory allowance of 15 per cent, is not to be added to 
the amount which may be paid as the capitalized value of the 
revenue deemed payable in respect of the land acquired, as that 
amount does not form part of the market-value of the land. 
But in assessing the amount of compensation due to the Govern¬ 
ment as landlord, the Government in its capacity as landlord 
is entitled as usual to a capitalisation of as much as may be 
found to be payable in respect of the proportion of the 
holding that is taken, together with 15 per cent, for the 



. 8. 24] MATTERS TO HE NEGLECTED IN VALUATION. 


217 


compulsory acquisition, Monomohon Butt v. Collector of 
Chittagong , 40 Cal. G4. 

No statutory allowance for acquisition under the Calcutta 
Improvement Act :—This section is not applicable to acqui¬ 
sition of land under the Calcutta Improvement Act V of 1911 
(B. C). As amended by sec. 9 of the schedule referred to in 
see. 71 of the said Act, the section [23 (2) ] runs as follows : 
“In addition to the market-value of the Land, as above provided, 
the Tribunal shall in every case, except where the land acquir¬ 
ed is situated in Calcutta Municipality and within the area 
comprised in an improvement scheme sanctioned under the 
Improvement Act 1911, award a sum of 15 per cent on such 
market-value.” 

No statutory allowance for acquisition under the Bombay 
Improvement Act :—lb per cent, was expressly directed to be 
allowed in addition to compensation by section 42 of the L. 
A. Act of 1.870 [now section 23(-) of Act 1 of 1891] in consi¬ 
deration of the compulsory nftture of the acquisition ; but no 
such provision is to be found in the Bombay Municipal Acts 
III of 1872 and IV of 1S78. It constitutes no part of the com¬ 
pensation, properly so called, for the owner’s loss, and cannot, 
therefore, without an express provision for the purpose be 
allowed by the Court. Municipal Commissioners for the City 
of Bombay v. Patel llnji Mohomcd , lt^B. 292 ; Municipal 
Commissioners for tin- City of Jtomboy v. Sycd Abilul Jink, 
IS B. 184. 


Matters to be ne^- 24. But the Court shall not 

leetert in dctermiHim; , , . J . . 

compensation. take into consideration— 

first, the degree of urgency which has led to the 
acquisition ; 

secondly, any disinclination of the person interested 
to part with the land acquired ; 

thirdly, any damage sustained by him which, if 
caused by a private person, would not 
render such person liable to a suit ; 

*’ fourthly, any damage which is likely to be caused 
to the land acquired, after the date of the 
publication of the declaration under section 
(5, by or in consequence of the use to which 
it will be put ; 
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fifthly y any increase to the value of the land ac¬ 
quired likely to accrue from the use to 
which it will he put when acquired ; 

sixthly, any increase to the value of the other land 
of *thc person interested likely to accrue 
from the use to which the land acquired 
will he put ; or, 

seventhly , any outlay or improvements on, or dis¬ 
posal of, the land acquired, commenced, 
made or a fleeted without the sanction of 
the Collector after the date of the publi- 
« cation of the notification under section 4, 
subsection [1). 

Amendment :—'Phis was section ‘2f> of the old Act X of 
1870, with certain alterations inch (-1) so as to make it quite 
clear that the legislature intended to exclude from compensation 
only a possible depreciation of the acquired land itself from 
the use to which it will be put, that is to say, if garden lands 
were appropriated for a latrine, the owner will get compensa¬ 
tion as for garden lands without reference to the lower value 
they will subsequently have. Select Committee, Second Report, 
dated 2‘Atd March, 192 5. By section 8 of the Land Acquisition 
(Amendment) Act, XXXVI11 of 1023, this section has been 
amended by substituting the words “notification under section 
4, sub-section (/)’’ in place of “declaration under section 6 in 
clause seventhly. The effect of this amendment is to enlarge 
the period during which no costs of improvements on or dis¬ 
posal of the lands acquired, commenced, made or effected with¬ 
out the sanction of the Collector shall be taken into consideration 
by the Court. Under Act I of 1891, sec. 24 (7) as it originally 
stood, the period commenced from the date of the declaration 
under sec. 6. Under the amendment made it relates back to 
the prior notification under see. 4 (2). 

Difference between section 23 and section 24 :—While sec. 

23 lays down the matters which the court shall take into consi¬ 
deration in determining compensation for land acquired, sec. 

24 lays down matters which the court .s hull not take into consi¬ 

deration in determining compensation. The Court shall ex¬ 
clude from consideration the following seven points in assessing 
compensation for the land acquired : (1) the degree of urgency 
which has led to the acquisition ; (2) any disinclination of the 

person interested to part with the land acquired; (3) any damage 
sustained by him which if caused by a private person, would 
not render such person liable to a suit; (4) any damage which 
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is likely to be caused to the land acquired ; (5) any increase 

to the value of the land acquired likely to accrue from the use 
to which it will be put when acquired ; ((3) any increase to 

the value of the other land of the person interested likely to 
accrue,from the use to which the land acqyircd will be put ; 
or (7) any outlay or addition or improvements to land 
acquired, incurred or made after the date, of the publication of 
the notification under sec. 4, sub-see. (/). 

ft 

Clause (1); Degree of urgency :—The degree of urgency of 
acquisition will not have any effect on the assessment of the 
valuation of the land, when land is required for public purposes. 
In the ease of acquisition of land by private individuals, the 
degree of urgency plays considerable part in influencing the 
valuation of land and the value of the land may rise beyond all' 
proportion, according to the urgency of the demand or by com¬ 
petition. In case of acquisition for public purposes, what the 
Court has to consider is the market-value, of course, according 
to the most favourable and lucrative way in which the land can 
be disposed. The Sovereign power of every state has authority 
to appropriate for purposes of public utility lands situate with¬ 
in the limits of its jurisdiction, but it is not deemed politic to 
exercise this authority so as to interfere with security in the 
enjoyment of private property or to confiscate private property 
for public purposes without paying the owner its fair value. In 
Secretary of State v. liana mi Singh, If) <*I\ \V. II. 1913 : 57 P. 
E. 1913 : 17 1. C. 7(3-1, it was held that where agricultural land 
was acquired for a utaudi, the compensation should be assessed 
at the amount which similar land in the neighbourhood is likely 
to fetch for purposes of agriculture. The purpose for which 
the land is required should not influence the award of compen¬ 
sation. Where a District Hoard acquired land at a high price 
by private purchase for the enlargement of a wandi in order 
to obviate the delay caused by proceedings under the L. A. Act)* 
the fact should not be taken into consideration in assessing the 
value of other land subsequently acquired through Government. 

Clause (2); Disinclination to part with :—The court shall 
not take into consideration any disinclination of the person to 
part with the land acquired. The only thing the court has to 
do in a reference under section IS is to ascertain the market- 
value of the land acquired at the date of the publication of 
notification under sec. 4(/). All objections, real, imaginary or 
sentimental, to the acquisition of land must be made before 
the’Collector within thirty days from the date of the publica¬ 
tion of the notice under sec. 4 (I) of the Act and the Local 
Government is to decide whether, regard being had to the 
objections of the claimant, they are real, imaginary or senti¬ 
mental and the decision of the Local Government in the matter* 
is final and the L. A. Court lias no jurisdiction to reconsider 
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the matter. It was observed in Bira v. Secretary of State, 30 
C. 30 : 7 (\ W. N..249, that in making the acquisition of land 
“the wishes of the owner of the land was wholly irrelevant 
under the L, A. Act 1 of IS94.” 

Before the L. A*(Amcndmont) Act XXXVIII of 1983 was 
passed, in fact tfie wishes of the owner had not to be 
considered at all and could be excluded altogether from 
consideration. After the Amending Act of 1923 was passed 
the wishes of the owner has to be considered both by the 
Collector and the Local Government, though the Local 
Government has been given the sole power of deciding as to 
whether the land should be acquired or not. As the law stands 
the owner cannot ask the Court to restrain the Government 
from taking possession because the lands are taken against Ilia 
will or that lje is not willing to part with the land. As soon 
as the Local Government decides to acquire the land, his 
personal wishes not to part with the land become immaterial 
because the law declares that a declaration to acquire the land 
for public, purposes is conclusive'and whatever objections the 
owner may have on personal grounds must give in for public 
purposes. In Collectin' o/ Poona v. Kasinafh , 10 B. 585 (591), a 
claim for damages was put forward on the ground that the 
employment of a Brahmin cook would be necessary for the 
service of the temple. It was held that upon the evidence in 
the ease, no such necessity is made out and the grievance that 
offerings to the idols in tin* temple would have to be carried 
thiough the public way and would thereby lose their religious 
efficacy, is too sentimental to admit of any compensation being 
awarded to it. 

Clause (3) ; Damage without injury :—The Court shall not 
take into consideration any damage sustained by the owner 
which if caused by a private person, would not render such 
■ person liable to a suit. 

It should be noted that an owner is not injuriously affected 
or entitled to compensation unless the damage is such that but 
for the statutory authority it would have been actionable. 
Since no action can be brought where damage has resulted 
from the authorised use without negligence of statutory powers, 
the right to compensation is the substituted remedy which the 
legislature has provided. Where a local authority had a general 
implied right of access to sewers, and such access had not been 
prevented, but only rendered less easy and convenient it was 
held that there would have been no right of action by the local 
authority supposing the Company had not been protected by 
the powers of their Act, and that, consequently, no claim to 
compensation could be sustained. Mayor of Birkenhead v. 
London tfb A T . W. Railway Co., (1655) 15 <Q. B. D. 572 : 55 L. J. 
<1 B. 48. 
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The law eomfcemplates that not every kind of damage which, 
but for statutory powers, would have been actionable, gives 
claim to compensation. If the damage complained of is a 
personal injury, or injury to trade or caused by the user and 
not by the construction of the authorised works the mere fact 
that but for the statute it would have been Actionable is not in 
itself sufficient to found a claim for compensation. The user 
being made lawful by statute no cause of action arises with 
respect to it, although but for the statute, it might be actionable 
or an indictable nuisance. The application of this principle, 
or in other words, the question whether damage, complained of 
in any particular case would have been actionable but for the 
statute, has given rise to a large number of decisions, which 
have established the following tests 

(a) When the subjacent or adjacent support to which the 
owner of buildings is by law entitled, is interfered with 
and structural damage is occasioned, such owner is subjected 
to a loss which but for statutory powers, would have given him 
a right of action, and he has a right to claim compensation. 
Metropolitan Hoard of Work* v. Me. Carthy, (1874) L. R. 7 H. 
L. 2 iii. 


( b ) When an easement or similar right has been interfered 
with the loss so occasioned would have been actionable but for 
statutory power and the owner has a claim to compensation. 
Interference with access to an ancient!’ ferry attached to the 
claimant’s land [11. v. Ureal Sorthern ltail. Co. (1849) 14 Q. II. 
25], obstruction of a private road |_(Hover v. A r . Staffordshire 
Jlail. Co. (1851) l(i Q. B. 912] or of access through a hall which 
the claimants were entitled to make use of in connection with 
their property [Ford v. Metropolitan Hail. ('<). (1880) 17 <i. B. 
I). 12] or of ancient light [Eagle Charing Cross Hail. Co. (1807) 
L. R. 2 C. P. 038] or of diminution of the How of water to which 
a riparian owner has a prescriptive right [Moriiotas v. South 
West Hail way Co. (1859) 1 Ex. E. 375] are matters for which 
compensation can be claimed. 


But one is not entitled to compensation unless his legal 
right has been interfered with. If promoters construct 
works, and their character is such that they could have 
been constructed by the grantor, the grantee is not subjected 
to a loss which, but for statutory powers, would have been 
actionable and can not maintain a claim to compensation. 
Bird v. Great Eastern Hail. Co. (1895) 19 C. B. N. 8. 2l>8. 
Interference with a How of water, to which there is no 
prescriptive right is not a los9 which, but for statutory powers, 
would have boon actionable and there is no claim for compen¬ 
sation*. 11. v. Bristol Doeks Company, (1910) 12 East 429. Yet 
if such water is a common source which everybody has a right 
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to appropriate, no one is justified in injuring the right of appro¬ 
priation by contaminating the water. Ballard v. Tomlinson , 
(1S8‘») 29 Oh. D. 115. The principle is fully explained by Willis 
J. in his judgment in Beckett v. Midland Bail (my Company , 
( 1 St>7 ) L. R. 3 O. t\ 82 : “The damage complained of must bo 
one which is sustained in respect of the ownership of the pro¬ 
perty, in respect of the property itself, and notin respect of any 
particular use to which it may from time to time be put; in 
other words it must, as l read that judgment, be a damage which 
would be sustained by any person who was the owner, to 
whatever use he might think proper to put the property. Now, 
that of course is to be taken with the. limitation that a person 
who owns a house is not to be expected to pull it down in order 
to use the land for agricultural purposes. That would be 
putting the judgment in Bicket v. Metropolitan Bail. Co. ( L. R. 
2 II. L. at p. 187 ) to an absurd extent. The property is to be 
taken in status quo , and to be considered with reference to the 
use to which any owner might put it, in its then condition, that 
is, as a house.” 

In Maharaja Sir Bmnesurtr Sinyh v. Secretary of State , 34 
Cal. 470 : 11 C. W. N. 35(1 : 5 C. L. ,1. 609, it was held that “no 
damages can be claimed on account of the losses sustained by 
reason of the construction of the railway bridge ; for instance, 
if the railway company had not acquired the lands used as land¬ 
ing places for the ferry, and had merely constructed a bridge 
across the river, as a result of which the traffic over the ferry 
was diminished, no damages could be claimed, not at any rate, 
unless it was established that the ferry owner had an exclusive 
franchise, that is, an exclusive right to carry passengers and 
goods across the river. In other words, the taking of property, 
that merely injures a franchise, but docs not interfere with the 
exercise of it, is not such a taking of property from the owners 
of the franchise, as to require compensation. Reference may 
be made in this connection to the case of .Hopkins v. (treat 
Northern Ba/limy, (1877) 2 Q. II. I). 221, in which it was held 
that the owner of a ferry cannot maintain an action for loss of 
traffic, caused by a new highway by bridge or ferry made to 
provide lor a new traffic ; in that, case, the owner of the ferry 
franchise unsuccessfully claimed compensation for loss of profits, 
caused by a railroad built across the stream. The same view 
was taken in the cases of Moses v. Sanford , (1883) 11 Lee. 
(Tennessc) 731 and Hyde’s Ferry v. Davidson County , (1891) 91 
Tennessc 291 : 18 {8. \V. 02(>. In the former of these cases, it 
was held that the profits of the ferry franchise had been affected, 
not by the acquisition of the land over which the bridge was 
built, but by the opening of the bridge for travel across the 
river. The case, however, is different where the land, wlfich is 
used as the landing place for the ferry, is acquired. In such a 
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case, the access to the river, and with it, the exorcise of the 
franchise is destroyed and consequently compensation is 
payable. See Collector of T)innjpore v. Girija Nath Roy , 
25 Cal. 345, and Reg. v. Great Northern Jly., (Is49) 14 Q,. 
II. 25 : 80 R. R. 203. Sec also the observations.in ('owe. s* Urban 
Council v. Southampton , etc. M. S. 1\ Co ., 9-905) 2 K. B. 287. 
In other words, where the ferry landing and the ferry franchise 
remain precisely as before, though the profits are liable t.o bo 
depreciated by the new mode of travel, legitimately created, no 
compensation can be claimed ; but where by reason of the acqui¬ 
sition itself, the exercise of the franchise or the use of the pro¬ 
perty pertaining to the franchise, is interfered with, damages 
can be rightly claimed/’ 


Where an owner, whose land had been compulsorily acquired 
under the L. A. Act for the purpose of opening a market, sued 
to receive compensation for loss of profits derived f rom an exis¬ 
ting market on other land belonging to him, it was held that 
section 23 of the L. A. Act is limited by section 2-1 and that the 
Government is exempted from being sued for damages by reason 
of section 24 (3) which provides that there is no right to com¬ 
pensation unless something is done which would be action¬ 
able if done by a private person ; that the word “him” in 
section 21 (3) relates to a claimant and not to a third person 
and that it would be misleading to seek guidance from 
English decisions except in so far as it is necessary to 
explain ambiguous provisions of the Indian statute which is 
an attempt to codify the general principles of English law. 
Dalai, J., held, dissenting, that the owner could claim compen¬ 
sation for the damage, sustained by way of diminution of the 
value of the market on his other land and that section 24(3) 


should be limited to cases where the. damage claimed is by per¬ 
sons other than those to whom the acquired land belonged. 
Secretary of State v. Mahomed Ismail Khan , 49 All. 353 : 25 A. 
L. J. 177 : 100 I. C. 749 : 1927 A. I. R. (A) 240. 


Clause (4) ; Prospective damage :—With reference to the 
clause (4) of section 24 which was el. (3) of section 25 of Act 
X of 1870, the Government of Bombay pointed out the difficulty 
of discriminating accurately between clause (3) of section 21 
(now section 23) and clause 4 of section 25 (now section 24). 
The Select Committee by their Second Report dated 23-3-1893, 
explained the difference between the above two provisions 
of the Tj. A. Act I of 1894 in the following terms : “The for¬ 
mer .permits to be taken into consideration in an award of com¬ 
pensation any damage sustained by reason of the acquisition 
injuriously affecting other property of the owner. The latter 
excludes from consideration any damage caused, by the use to 
which the land acquired will be pat and it was contended that 
under the latter clause it was doubtful whether an owner could 
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bo compensated for the damage caused to the rest of the building- 
site by the construction on the part of it of a public latrine. We 
think that even as the Act at present stands, there is no doubt of 
the right of the owner to compensation for damage of this sort: 
but we have so altered cl. (4) section 24 of the Bill as to make 
it quite clear that ^ve exclude from compensation only a possible 
dcprci in lion of the acquired land itself from the use to which it 
will be put, that is to say, if garden lands are appropriated for 
latrine, the owner will'get compensation as for garden lands 
without reference to the lower value they will subsequently 
have.” The only damage the claimant is entitled to, between 
the date of declaration or taking possession by the Collector, 
has been provided for in cl. (G) of section 23 (1) which provides 
that in determining the amount of compensation to be awarded 
for land acquired under this Act the (’ouit shall take into con¬ 
sideration, sixthly, the damage, (if any) bona fide resulting from 
the diminution of protits of the land between the time of the 
publication of the declaration under section G and the time of 
the Collector's taking possession of the land. 

Clause (5); Prospective increase in value due to acquisi¬ 
tion In assessing the amount of compensation payable when 
land is taken the probable use to which such laud may bo put 
is necessarily an element to be taken into consideration. Land 
which may probably be used for building purposes cannot be 
valued on the same basis as merely agricultural land. If v. 
Broun, (Ls(>7) L. If. 2<£. B. G.'jO. But although prospective 
value is a necessary element in the assessment of compensation 
such value must be entirely excluded where it would arise from 
the construction of the particular works authorised by the Act, 
which gives compulsory powers. It is a recognised principle to 
exclude from the assessment of compensation any enhancement or 
diminution in mine consequent on the construction of icorks 
authorised by the Special Ads under which the assessment is 
made. Ci ipps, p. 104. In Benny v. Penny, (1NG8) L. R. f> Eq. 
227, Wood, V. C. says : “As to the value of the interest, it 
appears to me clear that the plaintiff's interest is not to be 
treated as having been increased through an act of the Board 
of Works. ()nc might as well value the interest of the impro¬ 
vements which have taken place in consequence of the houses 
having been thrown down and other constructions made, and so 
on. It is not the interest which has been acquired by the Board 
that has to be estimated but the value, of the interest taken 
from the person with whom the Board deals. The scheme of 
the Act I take to be this, that every man’s interest shall be 
valued rebus sic stantibus, just as it occurs at the very moment 
when the notice to treat was given.” 

The question of market-value of land at the date of acquisi¬ 
tion does not depend on the result of acquisition. Umar Buksh 
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v. Secretary of State, 46 I. C. 906. The fact that a shop-keeper 
is willing to pay a large price for a shop in a mamli , or so near 
a mmuli as to enable him to enjoy the bene lit enjoyed by the 
proprietors of the shops in the mmuli, in the event of his being 
fortunate enough to receive sanction for the purchase under the 
Alienation of Land Act, should not be considered in assessing 
the value for the purposes of the L. A* Act unless it is 
shown that the sanction would be granted for the purchase. 
The evidence of witnesses, who merely give opinions as to 
the value of land or express their willingness to purchase it, 
should be excluded in determining the amount of compensation. 
Secretary of State v. Jiasawa Singh, 17 I. C. 764 : 19 P. W. R. 
19.3 : 57 P.R. 1913. 

In Secretary of State for Foreign Affairs v. Charlesworth 
Pitting <0 ('o ., 26 Rom. 1 (26) (l\ C.) : f> C. \V. N. 3fm and 
138 m, the lower appellate court observed : “Wlufn we consi¬ 
der the potential or prospective value of the land taken, 
whether what was or is now mere; agricultural land will pro¬ 
bably in a few years' time, become valuable, we must bear 
in mind the fact that all this land is in close proximity and 
contiguous with the terminus of a railway running many 
hundreds of miles into the heart of the African continent 

. ; a railway must increase trade and traffic, and the value 

of building sites near its most important stations,” and the 
court held that it is legitimate to infer that the railway had 
been a most important factor in eft'c cting it. In commenting 
on this part of the judgment of the lower appellate court the 
Judicial Committee of the Privy Council observed: “Their 
Lordships cannot read this part of the judgment without seeing 
that the learned judges have admitted into their minds those 
very considerations which the Act directs them to exclude, vi\„ 
speculations on the value likely to be conferred on the land 
taken for the railway by the construction of the railway itself. 
To what extent their valuation has been a fleeted thereby does 
not appear, but it may easily account, even if standing alone, 
for any amount of increase over a market-price which has 
been inferred from an examination of actual transactions.” 

Tn Manmatha Nath Mitlcr v. Secretary of State, 2b Cal. 19b 
(P.C.) the Judicial Committee observed that “there is an express 
provision in section 2b (now section 24) under Act X of 1870 
that the assessor shall not take into consideration any increase 
in the value of the land acquired likely to accrue from the use to 
which it will be put. That points to the time when the land is 
acquired as the time for ascertaining its value. Independently 
of that provision it would lead to very strange and capricious 
results if changes in the conditions of the land between the time 
when it wiis taken and the actual conclusion of the award were 
to increase or lessen its value. The time of awarding compen- 

15 
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Ration must be construed as meaning the time of compensation, 
the time at which the right to compensation attaches.” 

Speculations as to the effects which any suggested develop¬ 
ments may produce on prices must be excluded, except to the 
extent to which it is shown that such speculation had actually 
entered ifUo the market-price of the land to be acquired at the 
date of the declaration. Where, then*fore, on the date of such 
declaration there is a scheme of development of the town and that 
wis known generally, enhancement in the value of the market- 
rates consequent on such development must be taken into account 
for determining the market-value of the land to be acquired, 
J Ianrari Padaniji v. Deputy ('oil re tor of Adoui. 27 M.L.J. ll)(i : 
21 I. C. Ml. The purpose for which the land is acquired should 
not influence the award of compensation, Secretary of State v. 
Dasica Singh , 17 I. C. 701 : 57 I*. I\. 1913 : li) 1*. \V. It. 1913. 
Compensation should be awarded in L. A. proceedings on the 
basis of the value to the owner of the property in its actual 
condition at the time of expropriation with all its possibilities, 
excluding any advantage due to the carrying out of the scheme 
for the purpose for which the property is compulsorily acquired. 
Panda rang Fate v. Collector of Xagpnr, 1<>N T. C. 715. 

Clause (6) ; Prospective increase in value of other land :— 

In determining the amount of compensation to be awarded 
for land acquired under Act I of 1804, the court shall not take 
into consideration any increase to the value of the other land 
of the person interested likely to accrue from the use to which 
the land acquired will be put. 

This clause contemplates acquisition by the Government 
of the “other land” besides the “land acquired” in el. (5) of a 
person interested. In valuing such “other land” it is not open 
to the claimant to urge that there has been or is likely to 
accrue an increase to the value of the other land from the use 
to which the land acquired will be put nor is it open to the 
court to take into consideration any such increase in the value 
of the other land in determining the amount of compensation 
to be awarded in case of acquisition of such other land by 
virtue, of section 49 or any other provision of law. The 
principle is well illustrated by Mookerjeo J. in the case of 
Matnnntha Xnth MulHck v. Secretary of State , 28 C. W. N. 
461. In certain land acquisition proceedings the claimant 
contended that in the determination of the value of the land 
he is entitled to have a higher value put upon his land in 
consequence of the intention of Improvement Trust to’kcep 
a previously acquired piece of land to the immediate west as 
an open space. It was held that as the Improvement Trust 
authorities intended to keep the previously acquired plot as an 
open space in order that it might be annexed to the land now 
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under consideration and both amalgamated with an existing 
open Rqnare, the benefit which might accrue to the purchaser 
from the expression of intention of the Improvement Trust 
authorities, if carried into effect, would immediately result in 
the destruction of his rights as purchaser. # The claimant was, 
therefore, not entitled to any enhanced value by reason of the 
intention of the Trust to keep the adjoining land as an open 
space. 

When Government notified its intention to acquire for 
a market and shortly after notifies its intention to acquire 
land immediately adjoining such land as a reserve for market 
purposes, the first notification must be deemed to have 
occasioned an increase in value of the land dealt with in 
subsequent notification. But when Government requires land 
which is quarter of a mile or more away from the land required 
for the market, no rise in value can be deemed to have taken 
place in such land, Secretary of St<ite v. (iovind Raw, 11 1. 

C. 8:jh. 

Clause (7); Costs of improvements after notification :— 

A claimant whose land is acquired is not entitled to claim any 
cost incurred in any manner, whatever, either for preservation, 
maintenance or improvements of the same after the publication 
of the declaration under section G (now section 4) unless made 
or effected with the sanction of the Collector. It is also 
provided by the said section that any disposal of the land by 
way of sale, mortgage, gift, exchange or lease or in any other 
manner contrary to the provisions of the section and alter the 
date of the publication of the declaration under section fi (now 
section 4) without the sanction of the Collector, is altogether 
to be excluded from consideration by the Court and is not 
to be recognised in determining the value of the land. Lord 
Lindley in Mercer v. Liverpool St. Ifctcns mat South La a car hi re 
Railway, (1904) A. C. lfil lays down that “the broad principle 
appears to bo that it is not competent for an owner of land 
who has received notice to treat to deal with any of his land 
either taken or injuriously affected by the company, so as to 
increase the burden of the company as regards the compensation 
to be made in respect of such land or any of it.'* It must be 
regarded as a settled rule of law that there can be but one 
proceeding for compensation, and that after notice to treat no 
onerous interests whether in the land taken or in that injurious¬ 
ly affected can be created by the owner to the prejudice of the 
company. Mercer v. Liverpool St. Helens and South Lancashire 
Railway, (1903) 1 K. B. 052. In Krpartc ttdwards, (1*71) 
L. II. 12 Eq. 389, the owner after receipt of the notice to treat, 
agreed to let the property for three years to a person who had 
previously occupied part of it as a weekly tenant. But it was 
held that the tenant could not recover any compensation from 
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the undertakers. Romilly, M. R. said : “I am of opinion that, 
the owner’s power of dealing with his property is concluded 
when the notice to treat is served, and that the lease granted 
subsequently to that period to a tenant cannot properly be 
compensated for.” 

25. (1) When the applicant has made a claim to 

Rules as to amount compensation, pursuant to any notice 
of compensation. given under section 9, the amount 
awarded to him by the Court shall not exceed the 
amount so claimed or be less than the amount awarded 
by the Collector under section 11. 

(1?) When the applicant has refused to make such 
claim or ' has omitted without sufficient, reason (to be 
allowed by the Judge) to make such claim, the amount 
awarded by the Court shall in no case exceed the amount 
awarded by the Collector. 

(o) When the applicant lias omitted for a suffi¬ 
cient reason (to he allowed by the Judge) to make such 
claim, the amount awarded to him by the Court shall 
not he less than, and may exceed, the amount awarded 
by the Collector. ’’ 

Clause (1); Limited power of Court Section 25, cl. (1) 
provides that in cases of reference to Court under section 18 
for valuation the Court shall not award (1) more than what has 
been claimed or (2) less than what has been awarded by the 
Collector, i.e., Court has no jurisdiction to reduce the award 
of the Collector nor has it any jurisdiction to award more than 
what has been claimed. Section 25 presupposes service of 
notice under section 9 and filing of a claim by the owner in 
pursuance of that notice. 

Section 25 applies only to claimants and their legal re¬ 
presentatives :—Section 25 was designed with the purpose of 
holding claimants to their own bargains and of preventing 
demands being increased at every stage from the Collector 
to the High Court. The word “applicant” in the section is 
used to describe the person who puts in a written application 
under section 18 for having his objection to the Collector’s 
award referred for determination by civil court. Ho is not 
necessarily identical with the person who makes a claim after 
notice under section 9. All that section 18 requires is that 
he should be a person interested who lias not accepted the 
award, and a “person interested” is defined in section 3 as- 
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including every person claiming an interest in compensation 
to be made on account of the acquisition. . Under section 
25 claimants arc estopped from getting more from the Judge 
than what they claimed before the Collector, and on the same 
principle their legal representatives would no* dtmbt be bound. 
Hut although a widow represents her deceased husband’s 
estate for certain purposes and has limited powers of disposal 
over it, the reversioners are not her legal representatives nor 
are they bound by her acts on any principle of estoppel. In 
case of reversioners the Judge should not consider his award 
as limited to the amount claimed before the acquiring officer. 
Gotti neui Peda Goppayya v. The Deputy Collector of leuali , 
42 M. L. J. 298. 

Court’s power to award in excess of the claim:—Tn 

Peasant to Kumar Dull v. Secretary of Stole, 38 C, W. N. 239 
the claimant made a claim to compensation pursuant to the 
notice given under section 9 to the sum of Rs. 2200 for the 
construction of a wall. The Collector made an award allowing 
Rs. 524 only for the same.* In the petition for reference the 
claimant wanted compensation to the extent of Rs. 0825 for 
constructing and raising the wall. Subsequently a petition 
for amendment of the application for reference under section 
18 was made and the amount of claim was raised to Rs. 
25000 and this amount was claimed as cost for erecting the 
wall in question, It was held : “Havipg regard to the 
provisions of section 25, cl. (/) it is quite clear that it was 
not permissible to the L. A. Judge to award a sum in excess 
of that claimed by the applicant provided the claimant had the 
notice served on him under section 9.” 

The rule that a Court cannot award more than what has 
been claimed docs not apply in England where the acqui¬ 
sition is made under the Acquisitions of Land Act, 1919. 
In Robertson v. City mid South London Railway Co., 20 
T. L. R. 395, Channel J. said that it was clear that when 
a claimant had stated the subject-matter of his claim he 
could not put before the jury a claim in respect of a new 
subject-matter. lie could not find anything in the statute 
which said that when a jury thought that a claimant was 
entitled to more than he had claimed in respect of a 
subject-matter brought to the notice of the company they 
might not award him more than he had claimed. Of comae, 
if the jury did so to an extravagant amount, there were methods 
by which their verdict could be set aside ; but if they acted 
reasonably he could see no reason why they might not be able 
to award a sum in excess of the sum claimed. He was satisfied 
that thpre was no principle which prevented a jury, when a 
claimant had split up his lump sum into items, from giving 
more in respect of any one item than was actually claimed 
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for the item, provided they did not exceed the whole sum 
churned. 

Section 25 (/) lays down that the amount awarded shall 
not exceed the amount claimed. This means that it is the total 
claim that may rfot be exceeded and not the claim under any 
particular head. *Po expect an owner to correctly classify the 
heads under which compensation can be granted and to pena¬ 
lise him for wrongly estimating the separate items would 
obviously be inequitable. Indo-Banna Petroleum Co. v. The 
Colleetor of Yeaaag, l Bur. Tv. T. 250 : 12 T. C. 202. It would 
appear that section 25 was intended to refer to the t choir claim 
made by the claimant, and the whole amount of compensa¬ 
tion awarded to him under section 11 and to empower the Judge 
to alter the award of the L,. A. ollieer under any one or more 
of the sub-heads of section 23 by either decreasing or increasing 
the amount awarded, provided lie did not award less than the 
total amount awarded by that ollieer or more than the total 
amount claimed before that ollieer by the. claimant. The award 
of the District Judge on a particular item although in excess of 
that awarded by the L. A. officer, is not without jurisdiction if 
the total amount awarded by him does not exceed the amount* 
claimed by the claimant. Seereta.ni of Stale v. id K. Dinshatr 
27 8. L. R. 81 : 111 ) I. C. 1040 : V- 3,3 A. I. R. (Sind) 21. 

Court’s power to award less than the Collector’s award :— 

It is with reference to sec. 25(7) that the I’rivy Council points 
out that “they are precluded by the Act from awarding less 
than the amount awarded by the Collector.” Rangoon Bola- 
tanng Co. v. Collector of Rangoon , 40 Cal. 21(20) (R. C). Where 
the District Judge having confirmed the Collector’s award, 
subsequently, on application made by the Government pleader* 
reviewed his award and made a fresh award reducing the 
amount awarded by the Collector, it was held that an appeal 
would lie against the revised award under section 54 of the 
L. A. Act. Clintaler Lai v. ('oilector of Bareilly, 44 A. 86: 
(1921) A. L. J. 871. The rule that under the Act the Court is 
not entitled to award as compensation to a claimant, an amount 
less than the amount offered by the Collector is not infringed if 
the Court decreases the amount of market-value of the land and 
awards additional compensation for severance under section 
23(7) (iv), provided that the total amount awarded is not less 
than the amount awarded by the Collector. Bai dad at) v. 
Collector of Broach , 28 Born. L. II. 559: (1926) A 1. R. (B) 
372 : 96 I. C. 316; (l ait (/adorn Sa.stri v. Deputy Collector. 
Madras , 22 M. L. J. 379: 14 I. C. 270. 

Clause (2); Court’s power in case of refusal or omission 
to claim ;—It is intended by section 9, cl. (2) of the Act that 
the owner of the property about to be acquired should appear 
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and state his claim in the manner provided by the clan sc, so 
as to enable the acquisition officer to make .a fair, reasonable 
and proper award based upon a proper enquiry after the proper 
means have been placed before him for holding such enquiry. 
Section 25, clause-(2) makes the refusal or omission to comply 
with the provisions of section 9(2) without sufficient cause an 
absolute bar to the obtaining of a greater sum than that 
awarded by the Collector, Secretary of State v. Bishan Bat, 
33 A. 376. Whore the claimants* did *hot put in their claims 
at the time required by the notice under s. 9, but did so later 
the amount which the court can award is governed by sec. 


25(7), L. A. Officer v. Fakir Mahomed , 143 I. C. 699: 1933 
A. I. R. (S) 124. Section 25(2) presupposes service of notice 
under section 9 and the refusal of the claimant to comply with 
the requisitions contained therein. The onus is upon the 
Collector to prove due service of notice, under section 9, upon 
the claimant. Where no claim pursuant to a notice under 
section 9 of the L. A. Act was made by a party interested to 
make a claim, it was held tlrat the L. A. Judge under section 
25 sub-section (2) had no power to make an award for an 
amount exceeding that awarded by the Collector unless the 
claimant satisfied him that he had sufficient reason for refrain¬ 
ing from making his claim in due time. The Judge should 
state his reasons for allowing such a person to prefer his claim. 


Secretary of Slate y. Gobind JaiI Bysack, 12 C. W. N. 263. 

* 


In proceedings under the L. A. Act where a person was 
summoned to appear on a particular date before aL. A. Officer 
but did not turn up on the particular date or make any claim 
in response to the notices issued under sections 9 and 10 
of the Act but however lilcd copies of two sale deeds at a 


subsequent date and the claimant 


was dissatisfied with the 


award made by the L. A. Officer and asked for a reference to 
the court, the court cannot enhance the amount of the award 


as the claimant has not put in a claim for any specific amount 
as required by sections 9 and 25(2) of the Act. The Act 
requires that there should be a specific claim, a claim which 
states in rupees the value the claimant places upon his pro¬ 
perty. Suttunna v. District Labour Officer , East Godavari, 
1930 M. W. N. 373. In Oriental Bank v. The Secretary of 
Slate, 7 L. 416, as the bank did not state the specific amount of 
compensation claimed by it, the District Judge was held incom¬ 
petent under sec. 25(2) to award a sum exceeding the amount 
awarded by the Collector. 


Court’s duty to enquire into sufficient reason for refusal 
or omission to claim :—it is the duty of the Dist. Judge 
to apply his mind to the consideration of the question as to 
whether the failure of the claimant to specify the amount 
of his claim was with or without sufficient cause and 
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whether he would bo prepared to condone such omission. 
Where the Dist. Judge fails to apply his mind to the 
consideration of the question as to whether the failure of 
the claimant to specify the amount of his claim was with or 
without sufficient? cause and whether he would be prepared to 
condone such omission the appellate court can consider that 
question and condone the omission provided that there are 
sufficient grounds, Secy. of State v. V. K. Dinshaw, 1933 
A. I. R. (S) 21. 

Absence of proper notice is sufficient reason :—Non¬ 
service of notice under section 9 of the L. A. Act amounts 
to sufficient reason under section 25 of the Act for omitt¬ 
ing to lile proper claims before the Collector, Burn rC - Co. 
v. Secretary of State , 76 I. C. 579 : (1923) A. I. R. (C) 513. 
When a publ’c notice under section 9i2) of tin* Jj. A. Act was 
issued more than 6 weeks prior to the date fixed for hearing 
of applications by Collector and another notice was personally 
served on the applicant 11 days before the said date and on 
applicant’s failure to make any claim, the Collector made an 
award, it was held that as both the notices were valid the 
District Judge was precluded from increasing the amount of 
the award fixed by the Collector, under section 25(2). Birbal 
v. The Collector of Moradnbad, 25 A. L. J. 144. 

In Tarn Prasad v. Secretary of State, 34 G. W. N. 323 a 
notice under sec. 9'of the L. A. Act had been served on 
24-2-26 requiring the persons interested to appear on 4-3-26 
to state the nature of their claims. No claim was filed. 
After the Collector made his award the claimant applied 
for a reference to Court which was made. Before the. Judge 
the claimant applied for being allowed to make a claim under 
s. 25, sub-sec. (2) of the Act, but his application was 
rejected. It was held that “the notice was bad in law, as 
there was no clear 15 days’ notice and the provisions of 
s. 9 of the Act not having been strictly followed as regards 
the service of notice, it was not possible to apply the 
penal provision of s. 25 of the Act in order to prevent the 
claimant from putting forward his claim before the Judge 
under the L. A. Act.” See. 9(2) which enacts that “the Col¬ 
lector shall also serve notice to the same effect” on the occupier 
and others interested in the land, means that there must be 
in the case of such personal notices an interval of at least 
15 days as in the case of a public notice under section 9(2?), 
between the date of the service of such notices and the date 
when they are required to state their objections and claims. 
It is only when such interval has been given by the notices 
under section 9(2) and (2) that the stringent provisions of 
sec. 25(2) can be applied. Venkatararna Ayyar v • The Collector 
of Tanjore , 53 Mad. 921: 60 M. L. J. 420 : 128 I. C. 147 : 1930 
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A. I. R. (M) 836; Dint. Labour Officer v. Veeragkanta, 59 
M. L. J. 911: 129 I. C. 251 : 1931 A. I. R. (M) 50. 

Condonation by the Collector is sufficient reason:— 

Where a claimant failed to specify the amount of his claim 
before the L. A. Officer in the belief that lft was not required 
to do so such belief would indubitably afford a sufficient ground 
for condonation and more so, when tin; claimant had placed 
materials showing what his expert considered to be a fair 
compensation and the L. A. Officer dealt with the* claim on 
the materials placed before him without demur and without 
requiring the claimant to make the claim more specific. Scry, of 
State v. F. K. Diusbatr, 1933 A. I. R (S) 21. When a claimant 
appears but not on the date fixed in the notice, it cannot be 
said that he is not entitled to file any claim before the Collec¬ 
tor. The cases of Secretary of State, v. (i obi mV Lai Bysaek, 
12 C. W. N. 203, and Secretary of State v. Jlishan Dot, 33 A. 
370: 8 A. L. J. 115: 9 J. C. 123, are distinguishable, for in 
these cases the objector never appeared or made any claim 
prior to the award. It cannot be said that the claimant 
omitted to make a claim pursuant to the notice given under 
section 9 merely because he did not make it by the date origin¬ 
ally fixed in the notice. Proceedings before the Collector were 
adjourned from time to time and that the claim, if any, made 
before the award was n claim pursuant to the notice under 
section 9. At any time before giving his* award the Collector 
has jurisdiction to deal with claims made to him under section 
9(2) of the Act, Secretary of State, v. Solum. Lai, 44 I. C. 8S3. 
In a case under the L. A. Act (I of 1894) the owner's claim 
was not filed until after the period prescribed therefor, but no 
objection was taken on that score before the Collector. It was 
held that it was too late to raise the objection when the case 
had come in reference before the District Judge. Lachman 
Prasad v. Secretary of State , 43 A. 652. 

Clause (3); Court’s power in case of omission to claim for 
sufficient reason :—Clause (3) of sec. 25 follows as a corollary 
to section 25(2). Tt provides that if the court is satisfied 
that there was sufficient reason for not filing the claim in 
terms of the notice; under section 9 the court may award a 
sum in excess of the amount awarded by the Collector. If 
the Court is satisfied that there were sufficient reasons for 
not filing the claim or that the claimant was prevented 
by sufficient reason from filing his claim the jurisdiction 
of the court is not limited by section 25(2), that is, the 
jurisdiction to decide the market-value of the land acquired 
at the. date of the publication of notification under section 
4(1) and to award the same even if it exceeds the amount 
awarded by the Collector, is not fettered in any way. 
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In a land acquisition proceeding, notice under section 0 
was served on the appellant directing him to appear before the 
Deputy Collector on a certain date to make a statement and 
to give particulars of his claims. He appeared before the 
Deputy Collector that date and probably made some verbal 
statements. On the following day he filed a petition stating 
his claim and about a month after the award was made. It was 
held that tin* petition fil/'d on the following day should be regar¬ 
ded as a sufficient compliance with the notice under section 9 of 
the Act or alternatively should be regarded as a sufficient reason 
for allowing tin* appellant to come in under el. (3) of section 
2b. (iyaneudrn Nath Pal v. Set rotary of State, 2b C. W. N. 71. 
W lu re the notification of the Government, was defective as 
therefrom it was not possible to locate the portion and no faci¬ 
lities were g.’ven to the claimant for identifying the land and 
where the notice' issued under section 9 was defective in that 
it did not give lb days’ time, it was held that the applicant’s 
omission to claim was for sufficient reason within see. 2b(,‘>),. 
Cot/rdor nf ('hi/tfjhput v. Kmtir , f»0 M. D. J. bfifi : 9b 1. C. SK3: 
192fi A. 1. R. (M) 732. W here a claimant objected to the 
amount of compensation offered by the Collector, but with¬ 
drew his objection before the District Judge, who, however, 
allowed an increased amount at the instance of other objectors, 
it was held, that under Act 1 of 1H91 th° former did not 
disentitle him from claiming the benefit of the increased 
amount awarded by the Judge. Xahin ('hander Shanr/a v. 
Deputy (ownnxxioncr, Sijlhef , 1 C. W . N. bG2. 


Court’s power in case of omission to claim damages 
under sec. 23 :—All that section 9 requires is that a person 
claiming an interest in the land under nquisition should (1) 
specify the interest ho claims, (2) specify the amount he claims 
for such interest and (3) give particulars of his claim to com¬ 
pensation. It does not go further than that and does not 
require him to specify the amount of compensation he claims 
in respect of each of the six sub-heads referred to in sec. 23 
of that Act. A failure, therlore, to specify the amount claimed 
in respect of any particular sub-head of see. 23 is no bar to 
the Judge reviewing the award of the L. A. officer in respect 
of such sub-head. Seey.of State v. F. E. Drushair, 1933 A. 
J. R. (8) 21. Under sec. 2b the Judge has a discretion to raise 
a question as to damages for severance before him if sufficient 
reason is shown though such a claim was not made before‘the 
Collector. There is nothing in sec. 49 requiring the claimant 
to put forward the claim that the whole house should be 
acquired at any particular stage of the proceeding. {Jl. (/), 
sec. 49»cannot be relied on to show that the owner should 
make this kind of claim before the award is made. Se.cy. 
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of State v. II. Norayr, no Swami Chcttiar , f)5 Mad. 391 :138 
I. C. 426 : 1932 A. 1. It. (Mad.) 55. 

Court’s power in case of omission to claim statutory 
allowance under sec. 23 (2) : — Award 15 per cent on 
market-value on compulsory acquisition is|a statutory amount 
of compensation in addition to the market-value ; and the 
Court has no power to deprive a claimant of that amount 
on the ground that he has not previously claimed it speci¬ 
fically. The provisions of sec. 23 (2) are imperative and 
the District Judge has no discretion in the matter, nor is 
the, right of the claimant to receive 15 per cent in addition to 
the market-value dependent on his having previously claimed 
it, Mohammad Snjjod AH Khan v. Scry. of Slate, 115 I.O. 526 : 
193J A. 1. K (All.) 712. 

26. (7) Every award under this Part shall he in wri- 
. , ting signed by tho Judge, and shall spe- 

eiry the amount awarded under clause 
first of sub-section (7) of section 23, and also the a mounts 
(if any) respectively awarded under each of the other 
clauses of the same sub-section, together with the grounds 
of awarding each of the said amounts. 

(2) Every such award shall hr deemed to be a 
decree and the statement of the grounds of every such 
award a judgment within the 'meaning of section 2, 
clause (2), and section 2, clause (if) respectively , of the 
Code of Civil Procedure , li)0> S. 

Amendment :—Sub-section (2) has been added by see. 2 
of the Land Acquisition (Amendment) Act XIX of 192L. 
By tho said sec. 2 of Act XIX of 1921 the section 
has been amended in the following terms : “Section 26 
of the Land Acquisition Act, 1894, (hereinafter referred to 
as the said Act) shall be renumbered 26(7) and to the 
said section the following sub-section shall be added 
namely, (2) Every such award shall lx*, deemed to be a decree 
and the statement of tho grounds of every such award a judg¬ 
ment within the meaning of section 2, cl. (2), and section 2, cl. 
(.9) respectively, of the Code of Civil Procedure, 1908”. 

‘'Clause (1); Award:— The term “award’’ has not been 
defined in the Act. But, if the sections in which the word 
occurs are referred to, it is noticeable that in all cases the word 
is used with reference to compensation in some form or other 
whether it be the amount of compensation or the disposal of 
compensation. The first formal order to which the term “award” 
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is applied in the Act is that of the Collector under sec. 
11 and sections 20 and 27 provide for the form of award 
to be made by the Judge. Sami Chandra Chosh v. The 
Scry, of State, 23 C. \V. N. 378. Under the L. A. Act 
there are two perfectly separate and distinct forms of 
procedure contemplated. The first is that necessary for 
fixing the amount of the compensation and this is described 
as being an award. The award as constituted by statute is 
nothing but an award which states the area of the land, the 
compensation to bo allowed and the apportionment among 
the persons interested in the land of whose claims the Collec¬ 
tor has information, meaning thereby people whose interests 
are not in dispute, but from the moment when the sum has 
been deposited in Court under see. 31 (2) the functions of the 
award have ceased ; and all that is left is a dispute between 
interested people as to the extent of their interest. Such 
dispute forms no part of the award. hi the case of Srennaii 
Trinayani Dassi v. Krishna Lot Dr, 17 C. W. N. 935 notes, 
following an earlier case. Bataram Bharamnratar Bay v. Sham 
Sander Narcndra , 23 Cal. 526 it was decided that an order 
under section 32 may appropriately be deemed as an integral 
part of the award made by the court, but this is a misappre¬ 
hension as to the meaning of the award. Bamaehandrn Bao v. 
Bamachandra, Bao , 4 0 1 . A. 129 : f> Mad. 320 fP. C) : '13 M. 
L. J. 78 : 20 C. W. N. 713 : 24 Bom. L. 11. 903. Many 
decisions which can be made under the L. A. Act are not 


“awards”, for example, an order made under sec. 32 is not an 
award. Mahanta Bar/arathi Doss Baraji v. Sara agar aja 
Iyengar , f>l Mad. 722. 


Difference between Collector’s award and award by 
Court :—it is to be noted that the award of the court (as 
defined in sec. 20) is not the same as an award by the Collector 
under sec. 11. An aw ml by the Collector under sec. 11 must 
include the apportionment of the compensation among all the 
persons known or believed to be interested in the land, of 
whom, or of whose claims he has information whether or not 
they have respectively appeared before him. That forms no 
part of the award as defined in sec. 2 ; . K. -V. K. B. M. 1\. 
Chcttyar Finn v. Scry, of Stale, 1933 A. I. R. (Rang.) 170 
(179). Although sec. 26 requires the Judge to specify in his 
award the amount awarded under cl. (/), sub-sec. (/), sec. 23 
and also the amounts, (if any) respectively awarded under 
each of the six sub-clauses of the same sub-sec., sec. 11 
does not require the L. A. officer to make his award in 
that manner. It is sufficient for him to state what he consi¬ 
ders to be fair compensation to bo allowed for the whole 
of the land under acquisition and how it should be appor- 
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tioncd. Secy, of State v. F. K. flinshaw, 27 S. L. R. 84 : 
148 I. C. 1040 : 1933 A. J. R. (Sind) 21. 

Award shall specify compensation :—When land is 
acquired compulsorily under the provisions of the L. A. Act, 
compensation must the awarded in respee^ thereof, it being 
beyond the competence of the Collector |r the Special Judge 
to hold that there is no interest in the land to be acquired for 
which compensation is payable. Land held by a tenant under 
Government was acquired under the •provisions of the L. A. 
Act. There was a covenant in the kabuliat of the tenant 
that he would give up the land without compensation it the 
Government required it. It was held that whatever the rights 
of the tenant might be, his land must be assessed and compen¬ 
sation awarded to him under the provisions of section 23 
read with section 28 of the L. A. Act and that when such 
compensation has been assessed and awarded, *a question of 
apportionment would arise between the Government on the one 
hand and the claimant on the other, but that the award of 
the Collector or the Special Judge without assessment of 
compensation for the land could not be a valid award, Bijoy 
Kumar Addy v. Secretary of State, 25 C. L. J. 471): 39 I. C. 
8 ^ 9 . 


Clause (2) ; Were awards decrees ?—Conflict of views :— 
In the Full Bench case of Kith-ant (tonesh Suite v. The Collector 
of Thu an, 22 B. 802, it was held that^the Land Acquisition 
Act (X of INTO) did not provide for or contemplate an award for 
compensation being enforc 'd against the Collector by execution 
proceedings and there is no general law which enables a Civil 
Court to enforce such a statutory liability when imposed upon 
a Collector or other Civil OIJicer by means of execution pro¬ 
ceedings. This view was followed in hoddnh, Khrnlti ni v. 'The. 
Assistant Collector, Poona , 35 B. 118 12 Bom. L. R. 839 : 8 

T. C. 188, in which it was held that “an award under the L. A. 
Act I of 1894 was not a decree or order capable of execution 
under the Civil Procedure Code, V of 19082’ An award made 
under Part III of the L. A. Act was held to be neither a decree 
nor an order and section 14 of the Lower Burma Courts Act, 
which provides for appeals from decrees and orders made by 
a single Judge, exercising Original Civil Jurisdiction of the 
Chief Court does not apply in such cases, Collector of Rangoon 


v. Chandrama , 28 I. C. 280. 

But in Zamindara of Dhor v. liana , P. R. Ao. od ot 1908 
p..* 205, it was decided that an adjudication made by a Court 
as to compensation or apportionment of compensation is 
tantamount to a decree within the meaning of section 2 of the 
Civil Procedure Code and capable of execution. Following 
this‘judgment of the Punjab Chief Court the Bombay High 
Court in Natkubhai v. Mauordas , 38 B. 380 held that “reading 



238 


THE LAND ACQUISITION ACT. 


[S. 26 (2) 


together sections 53 and 54 of the Land Acquisition Act with 
section 96 of the Civil Procedure Code, it must be taken to 
hove been the intention of the legislature to put awards under 
the Land Acquisition Act on the footing of decrees.” In 
dfana rikraman Tirnmalpad v. The Collector of the Nilgiris, 41 
Mad. 943 it was 1/Vld that an award is a decree or order of a 
Civil Court within Rule 2 of the Appellate side Rules of the 
High Court framed under the powers given by the C. P. C. In 
Xafdn Kali J)rhi v. Venn data, 32 C. 921, there was an order of 
refund and the question raised was whether the order for refund 
could be enforced as in execution of a decree. The High Court 
held that “the order directing a refund may be enforced by 
the imprisonment of the party against whom it is made or 
by the attachment and sale of his property under sections 251 
and 619 of the Civil Procedure ('ode IS82.” 

The Judicial Committee of the Privy Council in Rangoon 
Dotatnnnq Company Limited v. The Collector, Rangoon, 39 
LA. 197:-IOC. 21: 12 M.L.T. 195: 16 C.W.N. 961 : (1912) 
M.W.N. 781: 16 C.L.J. 215: 23 M.L.J. 276 : 14 Horn. L.R. 
833 : 10 A.L.J. 271: 5 Bur. L.T. 205: 16 T.C. 188 : 6 L.B.R. 
150 (P. C.) observed : “As Lord Bramwell observed in the case 
of Small t ack Charitg Trustee y. The Xorth Staffordshire Rail-tray 
Company, (1877) L. R. 3 B. 1>. 1, an appeal does not exist in 
the nature of things. A right of appeal from any tribunal 
must be given by express enactment. A special and limited 
appeal is given by the Land Acquisition Act from the award 
of the Court to the High Court. No further right of appeal is 

given. Nor can any such right be implied.Their Lordships 

cannot accept the argument or suggestion that when once the 
claimant is admitted to the High Court lie has all the rights 
of an ordinary suitor including the right to carry an award 
made in an arbitration as to the value of the land taken for 
public purposes up to this Board as if it wore a decree of the 
High Court made in the course of its ordinary jurisdiction.” 


To remove the anomaly created by the above Privy Council 
decision and to place the “awards” of courts beyond all doubts 
in the same category as “decrees”, sub-section (2) has been 
added by Act XIX of 1921. L(da Xarsingh. Das v. The Secy 
of State, 6 Lah. 69 (P. C.) : 29 O. W. N. 822 : 1926 A. J. R. 
(P. C.) 91. There is clearly a distinction between an 
“award” within the meaning of the L. A. Act and a “decree.” 
Many decisions which can be made under this Act are not 
“awards”. Section 54 clearly distinguishes between “decrees” 
and “awards.” The judgment of a Land Acquisition Court 
when that Court is constituted by the appointment of a 
“special judicial officer” is not an “award” but a “decree”, 
Mahant Bagarathi Doss Baraji v. Sarangaraja Iyengar, 54 
Mad. 722. 
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No suit lies against award :—When statutory rights and 
liabilities have been created and jurisdiction has been conferred 
upon a special court for the investigation of matters which 
may possibly be in controversy such jurisdiction in exclusive and 
can not concurrently be exercised by the ordinary courts. 
Maharaja Sir llamas war Singh v. The Smiefary of State , 34 
C. 470 : 11 C. W. N. 356 : 5 C. L. J. 669. The Act creates a 
special jurisdiction and provides a special remedy, and 
ordinarily when jurisdiction has bceu conferred on a special 
court for the investigation of matters which may possibly be in 
controversy, such jurisdiction is exclusive and the ordinary 
jurisdiction of the civil court ousted. Uhandi Singh v. Ruma- 
(/hin Roy, 10 C. W. N, 991. : 2(1. L. J. 20n ; Stevens v. Jeaeorlc, 
(1818) il Q. B. 731; lU-.sf y. Vownnmn , (1880) 14 Ch. B. Ill; 
Ramae.handra v. Sccretunj of State, 12 M. 105 ; Saihrsh f'hau/lra 
Say far v. Sir Re jog Chand Mofmlap . 26 (J. W. N. <506 : 65 I. 0. 
711. No Civil Court has any jurisdiction to go into any 
question decided by the L. A. Act. A person who having 
been made a party to a reference under the U. A. Act had the 
opportunity and duty of litigating his claim before the Special 
L. A. Judge but did not then press his claim to any part of the 
compensation, is not entitled to come again to the Civil Court 
and reopen the question, llaniit Sin ha v. Sajjad Ahmad 
Chomlhury, 32 I. C. 922 ; Secretary of State v. Qaamar AH , 16 
A. U. J. 669: 51 T. C. 501 ; Kustnri Pillai. v. Municipal 
Council, Erode, 37 M. U. J. 6L8: 26 M. I*. J. 268: 10 L. \Y\ 
336 : 53 I. C. 616. 


Appeal against award : —Whatever doubts there might have 
been regarding appeals against awards of a court exercising 
jurisdiction under the L. A. Act I of 1894 after flu* decision 
of Rangoon Rotaionnq Company , Limited v. The Collector of 
Rangoon, 10 C. 21 (1*. C.), the matter has been set at rest by the 
amendments made by the Amending Act XIX of 1921 in 
sections 26 and 51. “Under section 26 of the L. A. Act the 
award of a District Judge; contains both a decree and a judg¬ 
ment.” Mubarak Alt Shah v. Secretary of State , 6 Lah. 218: 
94 I. C. 115 : 1925 A. I. It. (L) 438. Under section 51, as 
amended by Act XIX of 1921, all awards arc made appealable 
both to the High Court and the Judicial Committee, subject 
to the provisions contained therein. Vide Notes under section 
54, infra. 


27. (i) Every such award shall also state the 

Costa amount of costs incurred in the pro- 

• ‘ ceedings under this Part, and by what 

persons and in what proportions they are to be paid. 



240 


THE LAND ACQUI81TION ACT. 


[S. 27 


(2) When the award of the Collector is not upheld, 
the costs shall ordinarily he paid by the Collector, unless 
the Court shall he of opinion that the claim of the 
applicant was so extravagant or that he was so negligent 
in putting his <,irj before the Collector that some deduc¬ 
tion from his costs should ho made or that lie should 
pay a part of the Collector’s costs. 

Court’s power to award costs :—The Select Committee by 
its Report dated 2-2-18D3 observed : “We arc of opinion that 
when the Judge finds the Collector’s award to have been in¬ 
adequate, the Collector should ordinarily pay the costs of the 
reference, but we have inserted the clause giving discretion to 
the Court to give the Collector part of his costs whenever the 
claim of the* objector proves to be extravagant,” and again 
by their Report dated 23-2-lS5)J : “In section 27 we have 
widened the discretion of the Judge in the apportionment of 
costs, to meet an objection pressed, by the Lieutenant-Govern¬ 
or of Bengal. It is represented that owners of land frequently 
suppress the evidence as to the value of their property which 
it was their duty to adduce be*fort* the Collector, hoping to 
deploy it to greater advantage before the Judge. We have now 
given express power to the Judge to give* effect to this consi¬ 
deration in his award of costs when he is of opinion that eviden 
ce given before him Las been wilfully kept back in the procee¬ 
dings before the Collector.” As to the costs of proceedings when 
the compensation is assessed by a sheriff’s jury, see. f>L of the 
Lands Clauses Act, IS45, provides that if the amount given by 
the verdict of the jury is for a larger sum than the sum which 
has been previously offered by the promoters namely, the sealed 
offer, the claimant will be entitled to the whole of the taxed 
costs of the proceedings. 

Award of costs discretionary -A successful party is 
entitled to his costs. But the Court has a discretion to award 
or not to award the costs and such discretion is to be exercised 
on well-recognised principles. If it fails to exercise its discre¬ 
tion on those principles its order can be varied by an appellate 
court. In making an order for costs under section 27 (/) of 
the L. A. Act, 189-1, the Court may have regard to the provi¬ 
sions of see. bf) of the C. 1\ C., 15)08. On a reference to the 
Court, under section 18 of the L. A. Act the judge confirmed 
the award made by the L. A. Ollicer and dismissed all claims 
of the claimants but did not give costs to the Government on 
the amount of claims disallowed on the ground that the ex¬ 
aggeration was due to “the uncertainty of market created by 
the boom and its aftermath.” On appeal by Government on 
the cpiestion of costs it was held, reversing the order of costs, 
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that the Government were entitled to their costs as the judge 
had shown no adequate reason for departing from the ordinary 
rule that costs follow the event, and had, therefore, exercised 
his discretion in violation of well-recognised principles of law. 
The Assistant Collector, Salsetle v. Damorfardys Tribhubandas 
Bhanji, 53 Bom. 178 : 30 Bom. L. R. 11^2 : 114 I. C. 397 : 
1929 A. I. R. (B) 63. 

In Mu thuvcerappa Pillai v. Be verm e Divisional Officer , 
Melnr, 59 M. L. J. 682 : 129 I. C. 681 : 1931 A. I. R. (M) 26, 
the Government having backed out of the acquisition the court 
closed the proceedings and refused to make an order for costs 
on tlie ground that sec. 27 had no application as the acquisition 
itself had been declared by the government invalid. It was 
held that once a proper reference comes before the District 
judge, his final order in it is award whether die gives an 
additional amount or not or whether the acquisition officer's 
award is not upheld for some other reason like the one in this 
case and that the court should have made a direction as to 
costs. 

Section 27 (2) of the L. A. Act is limited to the proceedings 
in the court of first instance, and does not apply to proceedings 
in higher Courts. Costs of such proceedings are in the dis¬ 
cretion of those Courts. Asst. Collector, South Salsetle v. 
Shapurji Cmvasji, 33 Bom. L. R. 1210 : 136 1. C. 173. 

Assessment of costs :—Rule 36 ( b) of Chapter YI of the 
Rules and Circular Orders of the Calcutta High Court provides 
that “cases under Part III of the Land Acquisition Act shall 
be deemed to be suits and the fees allowable therein may be 
calculated either on the amount of compensation decreed in 
excess of the sum tendered by the Collector or on any smaller 
amount which the Court in its discretion may think proper." 
Rule 37 ib) then provides that “if a suit be dismissed for 
default the amount of the fee to be paid to defendant’s pleader 
shall be left to the discretion of the Court, provided that such 
fee shall not exceed the moiety of the fee calculated on the 
whole value of the suit under Rule 35." In Nauhilal Agrari v. 
Secretary of State, LL C. L. J. 2L7, the claimant applied for 
leave to withdraw the case; he was allowed to do so by the 
District Judge, but was directed to pay full costs to the 
Government under Rule 37 («). The High Court in revision 
held that “full costs can be allowed only if a suit has been 
dismissed on the merits. It is obvious, therefore, that in no 
event should an order for costs have been made in excess of 
half the full fees of the suit.” 

Pleader’s fees ;— Section 27 docs not authorise the Court 
to allow any amount for pleader’s fees at its discretion. Where 
the subject-matter is capable of being valued, pleader's fees 

16 
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must be allowed on the scale laid down in Civil Rules of Practice 
or on such other scale as may be in force for the particular 
Court. Ekamhara Cram any v. Munis irami Oramany , 31 M. 
328. According to the Allahabad High Court, proceedings in 
the Court of the.,District Judge under the L. A. Act are not 
suits for money oi?" suits for land, within the meaning of Rule 
457 of the Rules of the 4th April 1894, for the Courts subordi¬ 
nate to the High Court for the North West Provinces. A 
pleader’s fee in such proceedings should be calculated according 
to rule 491 of the Rules. Kanhniya. Lai v. Secretary of Stain, 
11 T. C. 21 1. Pleader’s costs can be allowed to each side on the 
difference between the amount claimed and the amount award¬ 
ed. Hanr.ur Singh v. Secretary of Staff’, 171 P. W. R. 1913 : 
3 9 P. L. R. L913 : 2' L O. 270. in such cases the pleader’s 
fee in the Court below can be awarded at live per cent, on the 
difference between the award of the Collector and that of the 
judge. Ixtnn Saran Das v. Collector of Lahore, 9 P. W. R. 1911 : 
9 I. C. 228. 

It is the business of the applicant in a Ij. A. case 
to put forward before the L. A. Officer every circumstance 
which might affect the amount of compensation which he 
demands and if he fails to do so, the civil court is justified 
in ignoring it. For the purpose of taxation of pleader’s fees 
proceedings taken on reference under section 18 of the L. A. 
Act should not be tr *ated as a suit within the meaning of the 
Rules contained in para 272 of the Oiulh Civil Digest. Pleader’s 
fees in such cases should be assessed under Rule 9 of the latter 
paragraph. Xatcah Sgjjad All Khan v. Secretary of State for 
India, 25 I. C. 732. The Calcutta High Court has framed the 
following Rules for regulating pleader’s fees in L. A. cases : 
“In this and ill the following Rules cases under Part III of the 
L. A. Act I of 1891 shall be deemed to be suits and the fees 
allowable therein may be calculated either on the amount of 
compensation decreed in excess of the sum tendered by the 
Collector or on any smaller amount which the Court in its dis¬ 
cretion may think proper. In the event of the sum tendered 
by the Collector being decreed pleader’s fees may be awarded 
to Government on the difference between that sum and the sum 
claimed, or on any smaller amount which the court in its dis¬ 
cretion may think proper: Provided that, in any case in 
which the remuneration under the above Rules, shall, in the 
opinion of the Judge, prove to be insufficient, or in any 
case not provided for, he shall be at liberty to allow pleader’s 
fees as in miscellaneous cases under Rule 26.” High Court 
Circular Order , 1918, Ch. YI, Rule 20, {!>), (c), (d). 

Costs in cases of extravagant claims:—When the claim of an 
objection to a land acquisition award is found to be exorbitant, 
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speculative and absurdly extravagant, the counsel's fees for the 
Secretary of State should be allowed ad-valorem on the amount 
of appeal. Fciix Mnhammad v. Secretary of State, 17 I. C. 901. 

Order of costs appealable :—An award of costs is a part of 
the award and is appealable as such underwjflction 54 of the 
Act, Kknmbnra (hainany v. Munisirami Gram any, 31 M. 328 ; 
though under section 35 of Act X of 1870 it was held in 
Srcemntty Da/nasoondarce Dabce v. Venter, Collector under Act 
X of 1870 for the Town of Calcutta , 22 *W. R. 136 : 13 B. L. R. 
189, that an appeal does not lie, under this Act, on the question 
of the amount of costs, which the Judge is to determine in the 
same way as is done in suit by the taxing oflieer. In Muthu- 
veerappa Pilfai v. Revenue Divisional Officer, Metin’, 59 M. L. 
J. 082 : 129 I. C. 681 : 1931 A. I. R. (M) 26 it has been held 
that the order of costs is appealable. . 

28. Tf the sum which, in the opinion of the Court, 

, . the Collector ought to have awarded 

directed to pay inter- as compensation is in excess ot the 
est on excess compen- Slim which the Collector did award as 

compensation, the award of the Court 
may direct that the Collector shall pay interest on such 
excess at the rate of six per centum per annum from the 
date on which he took possession of tine land to the date 
of payment of such excess into Court. 

Payment of interest is discretionary : —A claimant is en¬ 
titled to interest on compensation money from the date on 
which the property acquired is taken possession of by the 
Colleetor, Kirpa Ram lirij Lai v. Secretary of State, 106 I. C. 
90. Though the claimant is entitled as a matter of right to 
interest at 6 per cent per annum on difference between the 
amount awarded and that offered by the Collector as has been 
held in Rangasmni Chctty v. ('oilertor of Coimbatore, 7 M. L. T. 
78 : 5 T. C. 7-11, still it is entirely in the discretion of the court 
to award interest on the excess amount which the Collector 
ought to have awarded from the date of taking possession of 
the land by the Collector to the dnte of the payment of such 
excess amount in court. Though it is in the discretion of the 
court to award interest the discretion must be exercised judi¬ 
ciously and not arbitrarily. Interest at 6 per cent should be 
allowed from the date of the Collector's taking possession on 
the difference between the Collector’s award and the price 
finally assessed unless there is a special reason to the contrary. 
Ram Syran Das v. Collector of Lahore, 9 P.W.R. 1911 : 9 I. C. 
228 ; Ram Rrosad v. Collector of Aligarh, 40 I. C. 274. Under 
sec. 28 it is within the discretion of a court to decree interest 
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where a larger amount of compensation has been given than 
was awarded by the Collector, Khashal Singh v. Secy, of Slate, 
52 All. 658 : 1931 A. L. J. 600 : 133 I. C. 611 : 1931 A. I. R. 
(All.) 394. 

In Lain NarsiX-irias v. Secretary of State , 52 I.A. 133 :6 Lih. 
69 : 29 C. W. N. 822 : 23 A. L. J. 113 : 48 M. L. J. 386 : (1925) 
A. I. R. (P. C) 91. r l'heir Lordships state : “A small matter of 
the judgment was the omission of the right to interest to which 
the appellant is entitled at the rate of 6 per cent." In no case 
is the question whether the court is bound to award interest 
under section 28 discussed and that point is not altogether free 
from doubt. If it appears that the claimants did not put for¬ 
ward any extravagant claim but claims which were allowed to 
a considerable extent they were entitled to interest at 0 per 
cent without expressing any opinion as to whether section 28 
is mandatory or not, Suhranmaia Aiyar v. The Collector of 
Tanjore , 51 AI.L.J. 309 : 97 I.C. 933. Where the District Judge 
enhances the amount of compensation as awarded by the Collec¬ 
tor the claimant is entitled to interest on the amount whereby 
the District Judge enhanced the Collector’s award from the 
date of that award until the date of his own judgment, and if 
the amount is further enhanced by the High Court he is entitled 
to further interest at the same rate from that date until the date 
of judgment of the High Court. Xarsiugtlas v. Secretary of 
State, 112 f. C. 797 :,192N A. I. R. (L> 263. ' 


Whether interest ought to be allowed to Government: 

In The Collector of Ahmcdabtal v. Larji Mufji, 35 Bom. 255 : 13 
Bom. L. R. 259 : 10 I. C. 8IS, the question for determination 
was whether interest ought to be allowed to Government 
on the moneys which having been deposited by them in the 
District Court, were withdrawn by the claimant under the 
award in his favour made by that court under the L. A. Act 
but reversed in appeal by the High Court. The learned Dis¬ 
trict Judge held that Government were not entitled to interest 
on the ground that the award of interest is in the discretion of 
the Court, and that having regard to tin* decision of the High 
Court which, in reversing the award of the District Court, 
directed each party in the acquisition proceedings to bear his 
own costs, it must be presumed that the High court did not 
intend the sum wrongly withdrawn by the claimant to carry 
interest with it. The Court held : “Undoubtedly the 
award of interest is generally speaking a matter erf the 
Court’s discretion except where by the law it is made 
obligatory. And the question is whether in the circums¬ 
tances of the present case it is reasonable to award interest. It 
is a rule of law that, where a party has wrongfully taken from 
Court moneys deposited in Court by his opponent, that Court 
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has inherent power to enforce refund of the amount with 
interest, Mookoond Lai Pal v. Mahomed Samimeah, 14 Cal. 
484 ; Govind Vaman v. Sakharam Patnchandra , 3 Ilom. 42. 
In the present case the amount which was deposited in Court 
by the Government was taken away by the ranpondcnt because 
that amount had been settled by that Court* to be the amount 
of compensation to which the respondent was entitled under 
the L. A. Act. The High Court in appeal reduced the amount 
to which the respondent was entitled.* Under these circums¬ 
tances the respondent must be ludd to have had the benefit of 
the money belonging to Government in excess of that to which 
the High Court held him entitled. That benefit is represented, 
not only by the excess amount wrongly taken by the respon¬ 
dent from the District Court but also by the amount of interest 
which it carried with it.” 

• 

Is interest payable on statutory allowance The only 
provisions which the Act makes for payment are those con¬ 
tained in sections 40 and 42, Act X of 1870 [ corresponding to 
sections 31, 23 (2) and 28 of Act, I of 1894], the former of which 
imposes a statutory liability upon the Collector to pay the 
compensation according to the. award to the person named 
therein, and the latter imposes upon him the further statutory 
liability when the amount is not paid on taking possession, 
of paying the amount awarded and the added percentage with 
interest on such amount and percentage *at the rate of fi per 
cent per annum, Nilkantai Gotte.sk Naik v. Collector of Tluitui , 
22 Bom. 803 (>05) (IA B). 



PART IV. 


APMJUTrONMKNT OF CoMPF.NSATfON. 


29. Where there nre Severn l persons interested, if 
such persons agree in the apportionment of the eonipen- 
Partieularsofappnr- nation, the particulars of such appor¬ 
tionment to be spe- tionment shall he specified in tlie 
UJet ' award, and as between such persons 

the award shall he conclusive evidence of the correctness 
of the apportionment. 


What is apportionment ? Part III of the b. A. Act deals 
with references as to the amount, of compensation and Part 
IV deals with the apportionment of the compensation in eases 
where there are several ‘persons interested/ that is, as defined 
by section 3, persons claiming an interest in the compensation ; 
and by section 38 (now sec. 30) where the amount of tho 
compensation has been settled under section 14 (now 
see. LI) if there is any dispute as to the apportionment of 
the compensation, * the Collector shall refer it to the 
decision of the Court. A dispute arose between rival 
claimants as to the entire amount of the compensation 
given on account of the acquisition of certain land. Each 
claimant assorted an exclusive right to the whole and it was 
contended that there was therefore no question of apportion¬ 
ment. Sargent C. J. in delivering the judgment held : “We 
should give the term ‘apportionment/ in Part IV a liberal 
construction as including the case where tin; Court has to de¬ 
cide between rival claimants of the entire compensation. Tt 
is to be further remarked that all such disputes may end in an 
apportionment of the compensation.” Kaskini v. Aminbi, 1(5 
Bom. 525. 


Agreement as to apportionment:—Under section 11 of the 
L. A. Act, it is the duty of the Collector to make an award in 
regard to three matters, viz., (1) the area of the laud included 
in the award, (2) the total compensation to be allowed for the 
laud and (3) the apportionment of that compensation among 
all the persons interested in the land. Prag N< train v. Collec¬ 
tor of Agra, 59 I. A. 155 : 54 All. 280 : 30 C.W.N. 579 : 55 
C. L. J. '318 : 34 Bom. L. R. 885 : 130 I. C. 449 : 1932 A. I. R. 
(P. C.) 102. Where no objection is taken under section 18 by 
a person interested against the apportionment of the comperi- 
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sation money the Collector's award is conclusive as against 
him under section 29 of the Act. L. A. Officer, Karachi v. 
Laklimibai , 11 I. C. 304. The ordinary rule in a proceeding 
under the L. A. Act is that a party who has made no objec¬ 
tion to the apportionment of compensation made by the Collec¬ 
tor must be taken to have accepted the nwgrcl in that respect 
and such person, upon a reference made by some other party 
who considers himself aggrieved by the award of the Collector, 
is not entitled to have it varied for his own benefit. Jiejoy 
Chaml Mahtap v. /'. K. Mmuindar, 13 C. L. J. 159. In a 
proceeding under the L. A. Act, a party who has raised no 
objection to the apportionment of the compensation made by 
the Collector must be taken to have accepted the award in that 
respect. Abu Itukar v. Peary Mohan Mnkherjee, 34 Cal. 451. 

Agreement as to apportionment is conclusive According 
to the ordinary principles of agreement when an offer is made 
and accepted it becomes a contract and binding on the parties. 
In cases in which a claimant accepts tin* award, that is, the 
tender of the Collector, he cannot be permitted to object to 
the same and claim a reference thereof to the civil court. 
Similarly, a person who has taken payment teithout protest 
must bis deemed to have waived his objections to the award, 
if any, and cannot claim a reference thereafter. Aba. Tiakar v. 
Peary Mohan Mnkherjee, 34 Cal. 451. 

• 

Effect of agreement as to apportionment :—Tn Secretary of 
State v. Xaresh Chandra Jjo.se, 41 C. L. ,1. 1 : 95 1. C. 457 : 1926 
A. I. R. (C)IOOO, the landlord disputed the apportionment made 
in favour of the tenants and apportionment cases were institu¬ 
ted with the result that the tenants came to a settlement with 
the landlord accepting definite amounts of the compensation 
moneys. It was held that the tenants had no further interest 
and that the landlord, if the enhancement stands, is entitled to 
receive the compensation money in accordance with the decision 
of the special land acquisition Judge. “Where in a proceeding 
under the L. A. Act the tenants accepted the Collector's valua¬ 
tion but the landlord objected to it and asked for a reference 
and the judge allowed an excess amount representing all the 
interests in tin* land, it was held that the tenants were not 
entitled to any portion of the excess amount, allowed by the 
judge." Secretary of State, v. Manohar Mnkherjee, 23 C.W.N. 
720. Where there are two claimants and one of them agrees 
to accept a certain valuation and his share at a certain ratio 
in relation to the other claimant, and an award is made in 
respect of both claimants on such basis, the second claimant, 
if he causes a reference to be made as to the amount alone but 
not as to the apportionment, cannot, on the amount being in¬ 
creased, claim the whole thereof minus the sum which the first 
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claimant had accepted by agreement on the basis of the lower 
valuation. He is only entitled to his share according to the 
ratio of apportionment by whicl) he is bonnd and the^ gain 
is a <rain of the authority which acquired the land, Prag Nnrnin 
v. The Collector of Agra, 59 I. A. 153 : 54 All. 286 : 36 C.W.N. 
579 : 55 0. L. J.'jjfS : 34 Bom. L. R. 885 : 1932 A. L. J. 741 : 
136 I. C. 445 : 1932 A. I. R. (P. C.) 102. 

30. When the amount of compensation has been 
settled under section 11, if any dispute arises as to the 

apportionment of the same or any part 
thereof, or as to the persons to'whom 
the same or any part thereof is pay¬ 
able, the Collector may refer such dispute to the deci¬ 
sion of the‘Court. 


Dismite aa 
apportionment. 


to 


Inconsistency in the Act :—Section 11 enacts that the 
Collector shall proceed to enquire .'inter aha into “the respec¬ 
tive interests of the persons claiming the compensation” and 
that he shall make an award dealing also with the question of 
the apportionment of the amount awarded. The Legislature 
seems to have overlooked that the word used in section 11 is 
“shall” and assumes in section 30 that the Collector has. the 
option either to decide that question himself or to refer it to 
the decision of the 'Court. Per Venkatasubba Rao, J., in 
Venkata Reddi v. Adhinarayana, 52 M. 142 : (1929) A. I. R. 
(M) 351. 

Classes of reference :—Tt has been seen (vide section 18 
and notes thereunder) that the L. A. Act provides 
for two classes of reference to the Judge, one to assess 
compensation and the other to apportion the compensation, 
Taylor v. Collector of Purnca, 14 Cal. 423. r lhe L. A. Act 
contemplates two perfectly separate find distinct forms of 
procedure, one for fixing the amount of compensation described 
as being an award (an appeal from that award or from any 
part of that award is given to the II. Court under section 54 
of that Act); and the other, for determining in case of dispute 
the relative rights of the persons entitled to the compensation 
money. When once the amount as to the award has become 
final, nil questions as to fixing of compensation are then 
at an end ; the duty of the Collector in case of dispute as to 
the relative rights of the persons together entitled tO' the 
money is to place the money under the control of the court 
and the parties then can proceed to litigate in the ordinary way 
to determine what their right and title to the property may 
be, Ramaehan/lra Rao v. llamaehatulra Rao , 35 C. L. J. 545 : 
26 C. W. N. 713 (P. C). The value of the land acquired under 
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the Land Acquisition Act should ordinarily be determined as 
a whole, and the question of apportionment of the compensa¬ 
tion awarded amongst claimants of different degrees should 
thereafter be taken into consideration, Sadhu Cliarati v. 
Secretary of State , 31 C. L. J. G3. ^ 

Tt has been pointed out in the Judical decisions, e. g., 
in Collector of Belgnum v. Bhimroo , 10 Bom. L. R. 057 ; 
Bombay Improvement Trust v. Jqlbhny, 33 B. 483 : 11 
Bom L. R. 074; Government of Bombay v. Ksufali, 34 
B. filS : 12 Bom L. R. 34 ; Dnniatal v. Gopinath, 22 G. 
820, that the value of the land should ordinarily be 
determined as a whole and the question of apportionment of 
the compensation awarded amongst claimants of ditferent 
degrees should thereafter be taken into consideration. This 
view, however, has not always been accepted in practice. 
The procedure that had been adopted in the case of G Irish 
Chandra Ray Choudhury v. Secretary of State, 24 C.W.N. 184 : 
31 C. L. J. G3 : 55 I. C. 155, has been followed as a matter of 
convenience, namely, that the market-value of the interests 
claimed by persons who held interests of different degrees in 
the property acquired has been determined successively and 
independently of each other. It will be seen that any one 
who objects to the Collector's award has an absolute right 
under section 18 to have the matter referred to the court and 
that what the section intends to do .merely is to enable 
the Collector himself in certain difficult cases to refer the 
question to the court of his own motion , but nothing will pre¬ 
vent any of the parties who chooses to go to the court from 
doing so. This section allows the Collector to decide, if he 
can, whilst it gives him an opportunity, of shifting the decision 
to the Court, and also leaves the parties themselves free to go 
into Court if they are dissatisfied with the Collector’s appor¬ 
tionment.— Proceedings in Council. The Select Committee 
in para 9 of their Preliminary Report dated 1-2-1893 observed: 
“In the section which constituted Part IV of the Act (Appor¬ 
tionment of Compensation) we have inserted words which bring 
under the orders of the court the issue as to the persons 
entitled to the compensation money as well as that of the 
share which each is entitled to receive.” 

Scope and object of section 30 :—-It should be noted that 
the only distinction between a reference under section 18 of 
the.L. A. Act and one made! under section 30 thereof, is, that 
the reference under the latter section is made solely on the 
question of title, by the acquisition officer of his own motion, 
while the reference under section 18 is made on the application 
of persons interested in the compensation money and not by the 
acquiring officer of his own motion, llaxura Singh v. Sunder 
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Singh, 97 P. R. 1919 : 53 I. 0. 589. Section 18 deals inter 
alia with objections as to persons to whom the compensation 
is payable. Section 30 deals with disputes as to the persons 
to whom compensation is payable, Go bins I ranee v. Bri ndaranee, 
35 C. L104. Whyn under section 30 of the L. A. Act 1894 
the Collector has l^’erred to the District .fudge a dispute as to 
the apportionment of compensation settled under section 11 
of the Act, it is not ultra vires of the District Judge to add 
a party to the proceedings before him having regard to section 
53 and section 32 of the (old) (.’ode of (Jivil Procedure, Kishan 
Chand v. dugunmith Prasad, 25 A. 133. 

In a reference under section 18 of the L. A. Act it is 
not open to the Special Judge to go into question raised 
by the parties who did not object to the award and 
apply for a reference, Gobi tala Kumar Hat/ Chnndhunj v. 
Dehrndrn Kumar Boy Chtunlhury , 12 C. NV. N. 98. 
The ordinary rule in a proceeding under the Land Acqui¬ 
sition Act is that a party who had raised no objection to the 
apportionment of compensation made by the Collector must be 
taken to have accepted the award in that respect and such 
person upon a reference made by somcother party, who consi¬ 
ders himself aggrieved by the award of the Collector is not en¬ 
titled to have it varied for his own benefit. In other words, the 
Civil Court is restricted to an examination of the question 
which has been referred by the Collector for decision, and the 
scope of the enquiry cannot be enlarged at the instance of 
parties who have not obtained any order of reference. Hut 
the rule is inapplicable to a case where the scope and object 
of reference by the aggrieved party was not to settle the. ques¬ 
tion of apportionment as between himself and the other party 
who had raised no objection but merely to obtain a iinal benefit 
for both, Be joy C 'baud v. P. K. Mu un/idar, 13 C. L. J. 159. 

A question under this section is one of apportionment and 
apportionment only, and the question whether a tenant a part 
of whose tenure has been acquired, should have his rent abated 
does not fall within this section, dayabandha v. Sundial, 50 
I. C. 798. It is an well established principle that unless an 
objection is specifically taken with regard to a matter stated 
in the award of the Collector, such question cannot bo urged 
at the time of the hearing of the case before the Court. 
Secretary of Stale v. Fakir Muhammad, 45 C. L. J. 185 : 10L 
I. C. 319 : 1927 A.I.R. (C) 115; Pramatha Nath Mu Hick v. 
Secretary of State, 57 I. A. 100 : 57 Cal. 1148 (LAC) : 34 C. 
AV. X. 289 (P. C): 51 C. L. J. 154. 

Reference under section 30 lies even after payment:— 

Though the L. A. Act clearly contemplates that when thfere is 
a dispute as to apportionment the reference to the Civil Court 
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under section 30 should be made before any payment has been 
made, still there is nothing in the Act that prohibits the 
L. A. Collector from making the reference after the 
payment of compensation to one of the parties. When 
such a reference has been made it is undpsirablc that the 
party who succeeds in showing that the Collector’s order was 
wrong should have to resort to a regular suit to compel the 
opposite party to refund the compensation to which he has 
been held not to be entitled, nor can tlte rights of the opposite 
party be in any way prejudiced by the reduction of litigation. 
Suits// Chandra Si uglier v. Auutttlu (/opal Dus, 20 C \V. X. 
810 : 33 1. C. 253. References under section 30 arc not subject 
to limitation and the Collector may make them at any time. 

Distinctive features of apportionment :—-The apportion¬ 
ment of the compensation is intended to be distinct from that 
of settling the amount of compensation under the previous 
provisions of the Act, and any dispute as to apportionment 
is decided as between those, persons, who are actually before, 
the court, lln nnutjun llihi v. Dadtwdoehun. Dus, 12 Cal. 33. 
Section 51 of the old Act X of 1870 contemplated a reference 
when the question of the title to the land arose between the 
claimants who appeared in response to the notice issued under 
section !) and who set up conflicting claims one against another 
as to the land acquired which the District Judge as between 
such persons could determine, Inidud Alt Khun v. Collector of 
Fnrukhuhnd, 7 All. 817. 

The market-value of the land acquired may be 
determined on many hypothetical considerations. But 
the question of the apportionment of the sum awarded 
as between the landlord and his tenant must be based not on 
hypothetical grounds but on the accurate determination of the 
value of their respective interests in the land. The moment 
the land is acquired, it ceases to be the property of both the 
landlord and tin* tenant, and it is consequently erroneous to 
bring into consideration the hypothetical assumption that the 
land would continue to he covered with huts for 12 years and 
that at the end of that period would bo delivered by the tenant 
to the landlord, Xugan Muujuri v. Hem Lull Dull, 32 C. L. J. 
137 : 58 1. (J. 417. In awarding compensation for a vacant piece 
of land the existence of a hypothetical tenant on each plot was 
assumed and calculation was made of the respective values of 
whajb was designated as landlord’s interest and raiyat’s interest. 
The total of the sums which represented the values of these 
interests was taken as the value of the land, it was held by the 
High Court that the award was based on unsound principles. 
Hem Chandra v. Secretary of Stale, 31 0. ■ L . J. 204 : 50 I. C- 
758. 
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Separate notices of apportionment imperative: —A separate 
notice of the apportionment proceedings is requisite to bind 
any person by those proceedings and where such a notice has 
not been served, any party interested, although served with 
notice of the proceedings for settling the amount of compensa¬ 
tion, cannot be corisedered a party to the proceedings for appor¬ 
tioning it and is not barred by the decision in the latter pro¬ 
ceedings, from bringing a suit under the, proviso to section 40 
[now see. 31] to recover* a share of the money so apportioned. 
Ilnrmntjan Bihi v. Padma Lochim Dan, 12 Cal. 33. 

Principle of apportionment:—No fixed principle can bo 
laid down regarding the apportionment of compensation allowed 
by Government under Act T of IS!)4, Maharaja Bir Ch muter v. 
Nohiu Chamfer Daft, 2 C. W. N. 15'h .Every case must depend 
on its own circumstances on the, evidence given and the nature 
of the property. The number of years’ purchase which it 
would be right to allow with regard to one sort of property 
might not be a fair allowance, for other sort of property, 
William IInj sham v. Bholanatli , It \V. R. 221. 

The Collector has under sec. 11 to enquire into the 
value of the land and into the respective interests of 
the persons claiming the compensation and after awarding 
a sum for compensation he has to apportion the said 
compensation among all the persons known or believed to 
be interested in the land of whom or of whose claim 
he has information. Under sec. (3) (h) the expression 

“person interested” includes all persons claiming an interest in 
compensation to be made on account of the acquisition of 
land under the Act. It is quite possible that a person may be 
interested in the compensation money without having an 
interest in the land in the legal sense of tiie term. The Act 
does not indicate how the Collector is to effect the apportionment 
and secs. 20 and 2s which deal with the proceedings of the 
Court when a reference has been made under sec. IS are also 
silent on the question. It is not correct that in apportionment 
the market-value of each interest is to be ascertained. The 
various rights of female members of a Hindu undivided family 
in the joint family property have no market value, though such 
members would be interested in the compensation money. 
What the Collector and the Court have to do is to apportion 
the sum awarded amongst the persons interested as far as 
possible in proportion to the value of their interests aud.it is 
impossible to lay down any general rule which can be followed. 
In Re. the L. A. Act in the matter of Pestonjce Jahangir , 37 
Bom. 76 : 14 Bom. L. R. 507 : 15 I. C. 771. 

What the Judge has to do (under sec. 39 of the old 
Ac t X of 1670) so far as the apportionment is concerned is 
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to “decide the proportions in which the persons interested 
are entitled to share such amount/’ such amount is the 
amount of compensation which has been settled. There 
is nothing in the section to suggest that the Judge should 
not decide as between rival claimants Ao compensation 
whether the claimants respectively Claim the whole 
amount or proportionate part only, all questions of title upon 
which the right to share in the amount and the portion to be 
awarded to them respectively would depend. Ilttsaini Begnm 
v. Ilnsaini Begnm, L7 A. 573. Where land which is taken 
under the L. A. Act belongs to two or more persons the nature 
of whose interest therein differs, the compensation allotted 
therefor must be apportioned according to the value of the 
interest of each person having rights therein so far as such 
value can be ascertained. Hirdey Kara in v. Mrs. M. J. Powell, 
35 All. 9. The determination of the question, who are the 
persons to whom the amount of compensation awarded for 
acquisition of land is payable depends upon the ascertainment 
of the rights and interests of the several claimants to the 
property at the time of its acquisition, Chairman , Howrah 
Municipality v. Kl/ctra Krishna Mttra, 4 C. Ij. J. 343. 


What the claimant has to prove under section 30 :—When 
Government acquire immovable property under the L. A. Act, 
it is for the person claiming compensation to establish his title, 
to it affirmatively, Sect/ of State v. Saf ish •Chandra, Sen , 57 1. A. 
339 : ON Cal. 858 (I*. C.) : 35 C. W. N. L73 (P. C.J : 53 0. L. J: 
1 :33 Bom. L. R. 175 : 1931 A. L. J. 249 : (50 M. L. J. 112 
130 l.C. 010 : 1931 A. 1. R. (P. C) 1. To support claims to lands 
acquired under section 30 of the L. A. Act, the claimants must 
show title or in the absence of title-deeds, effective occupation. 
Evidence of acts of ownership over lands in the vicinity or 
of parts of the entire plot, in which the land acquired is 
situate, is evidence of dr. facto possession of the land acquired 
only in case of rightful owners and the rule should bo applied 
with caution and reservation in favour of a wrong doer, 
Mohini Mohan Roy v. Promodn Nath Roy, 24 C. 251) :* 1 
C. W. N. 304. If neither party was found to be in possession 
there was no reason why on the objection of a person not found 
to be in possession the appellants should be made to refund 
the compensation money. Kakholangara v. Kerala, (3 M. L. T. 
139 : 2 J. C. 931. 


A claimant in a land acquisition proceeding can get no 
share of the compensation without establishing either title 
to or possession of the land acquired. Satish Chandra 
Sinha v. Ananda Copal Pass, 20 C. W. N. 816. Where 
land Is compulsorily acquired by the Government for public 
purposes, and rival claims are made in respect of the compen- 
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sat ion awarded for such land, the prima fane title to the 
money is with the party who was in sole and exclusive posses¬ 
sion of the land at the time of its acquisition by the Govern¬ 
ment, and the onus is on the party claiming that he has a better 
or superior title t«s8iich money to prove such title. Manehe 
Anrqc Abac v. fl Tamin' Koja Ahahio IV, 47 C. L. J. 3.17 (P. C): 
30 Bom. L. R. Too : 107 1. 0. 347 : 1027 A. T. R. (P. C) 262. 


Power of Court to stay apportionment proceedings :—Tn a 

reference to the Improvement Tribunal under section IS of 
the Land Acquisition Act in the apportionment ease, one of 
several Mahomedan claimants, at whose instance the reference 
was made, made an application for stay of the proceedings 
pending the disposal by the High Court of certain probate 
proceedings. The president of the Tribunal refused the appli¬ 
cation for stay and held that the genuineness and validity 
of the alleged will should be tried by the Tribunal, but refused 
to give the applicant time for production of the will and 
dismissed the case. It was held that the reference should not 
have been dismissed without the opportunity being given to 
the claimant to secure the production of the original will which 


has been lodged in the High Court. Such a course was ren¬ 
dered imperative by reason of the possibly far-reaching effect 
of the decision upon question of title by Laud Acquisition Tri¬ 
bunals. The Court has inherent power to postpone the hearing 
of a suit pending the decision of a select action and to make 
an order for the stay of cross-suits on the ground of con¬ 
venience. The inherent power is not to be exercised capri¬ 


ciously or arbitrarily, it is to be 


exercised to facilitate that real 


and substantial justice for the administration of which 


alone 


courts exist. A 't/r/l Ab/lul .lint/ v. Ihnlannhl in .{han’t!, 28 
C. W. X. 20.”) : (1924) A. T. R. (C) 757 : Soshi. ATnhhi Drhi/a v. 
KpA iah Lai Nonhrrjrp, 27 C. W.X. 809: (1924) A. I. R. (C) 212 ; 
KnlipntUi Bnnerji v. Chnrnbnla / laser, 60 Cal. 1096: 1933 
A. 1. R. (Cal.) 887. 


* Apportionment between owners of land and building :— 

Where an estate consisting of land and building is acquired 
under the L. A. Act and the ownership of the land and the 
building vests in different persons, in apportioning the amount 
of compensation between the owner of the land and the owner 
of the building the Court should take into consideration the 
fact that the owner of the land has a right to call for removal 
of the house in which the owner of the building will get dnly 
the costs of the materials. The Court should also consider the 
possibility that but for the acquisition the owner of the house 
would be a possible purchaser who might be willing tp pay 
more than the demolition value. Narnyan Das Khettry v. 
Jatindm Nath Roy, 54 Cal. 669 (I\ C): 31 C. W. N. 965 (P.C): 
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46 C. L. J. 1 : *29 Bom. L. R. 1143 : 53 M. L. J. 158 : 8 P. L. T. 
663 : 1927 M. W. N. 461: 102 I. O. 198: 1927 A. I. R. (P. 0) 
135. 

Apportionment between landlord and tenant :—After 
the value of the land had been a.9ses:j#, any question 
as to the extent of the rights given by the landlord to his 
tenants could be raised between the parties at the time of 
apportionment. The burden of apportionment should not be 
laid on the Secretary of State, nor should the public purse be 
made to bear the costs incidental thereto. Collector of dalpai- 
quri v. r LUr Jalpaiyn.ri 'fra Company Ltd., 58 Cal. 1315. 

Where land has been taken by Government and compensa¬ 
tion has been paid to a party who has received more than his 
share of the compensation he must account to the other party, 
that is, if the landlord receives the whole amount and the 
tenant has not got any portion of the compensation the land¬ 
lord is bound to abate the rent. On the other hand, if the 
tenant receives tin; whole of the compensation without paying 
the share due to the landlord, he is not entitled to retain the 
whole compensation and refuse to pay the whole of the rent. 
(Jrn/es Dado, Jarfh/tr v. R. R. Panditrao, 32 Bom. L. R. 1243 : 
128 T. C. 899: 1930 A. I. II. (Bom.) 592. A zaminder is enti¬ 
tled to no share of the compensation awarded by land acquisi¬ 
tion authorities in respect of lands held uqder him by kheraji 
brahmottardars when the minerals in the land have not been 
acquired and when the rent is mokarari in respect of which 
no abatement has been allowed or is claimed. Raja, dyoti 
Prasad Stalin Deo Dnhndur v. Kenarani Da hr if, 37 C. W. 
N. 702: 1933 A. 1. R. (Cal) 767. 

Apportionment between landlord and tenure-holder:— 

When in land acquisition proceedings the case ot intermediate 
tenure-holders is that the superior zeminder is entitled to the 
compensation awarded only to the extent of the amount that 
he has agreed to grant abatement of in the rent, they must 
show that their interest is permanent, that the landlord has 
parted with his printa far in right to enhance the rent and that 
the rent is mokarari. Priam far in the zaminder has the whole 
of the interest ; it is for the tenure-holders to show what part 
of the interest the zaminder has divested himself ol in their 
favour, Radii a, Roy v. Raja dyoti Prasad Siatjh Deo, 30 C.W.N. 
866: 140 I. C. 385 : 1933 A. I. II. (Cal.) 21. 

In apportioning compensation money awarded under the 
L. A. Act between the landlord and the tenure holder, the 
Court ought to proceed on the principle of ascertaining what 
the value of the interest of the landlord is on the one hand 
and that of the tenaut on the other, and to divide the sum. 
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awarded between them in accordance with these values. 
Where the rent is fixed in perpetuity the landlord is not en¬ 
titled to more than the capitalised value of his rent, Dinendra 
Xarain Roy v. Tituram Makerjee 30 Cal. 801 : 7 C. W. N. 810; 
see aso Jin ye Ki^sori Dassecv. Xi leant Day, ‘JO W. R. 370: 
Gadadhar Das v.Tfjiaupat Sing, 7 Cal. 080 ; Dunne v. Nnbo- 
krisknu Mnkherjee , 17 Cal. 144.; Raja Khettra Krishna Mitra 
v. Kumar Dinendra Roy , 3 C. W. N. 202; Shyama Prosonna 
Rose Mawundar v. Hrakada Sumlari Dasxi, 28 Cal. 140; 
Where a raivat’s rent is fixed in perpetuity, it would be enough 
in apportioning compensation to capitalize this rent according 
to the rule laid down in Dinendra Xarain Roy v. Tituram 
Makerjrc, supra, in order to arrive at the share due to the 
landlord ; but where that is not the ease, this rule will not be 
sufficient and some other means of calculation must be adopted. 
The Government as landlord are entitled to a compensation of 
as much rent as may bo found to be payable in respect of the 
proportion of the holding that is taken together with 15 per 
cent for compulsory acquisition and something more in respect 
of the possibility of the enhancement of the value of the land 
hereafter, Jugal Chandra Dntla v. The Collector of Chittagong 

17 c. w. x. iooi. 

Premium or Salami an important factor for consideration 
in apportionment :—In a L.A. ease there were two sets of claim¬ 
ants, one was a temirj'-holdcr and the others were sub-tenants in 
actual occupation of the land acquired. The Collector awarded 
to the tenure-holder the* capitalized value of the rent actually 
recovered by him from the sub-tenants. It was contended on 
behalf of the* tenure-holder that the award was inadequate. 
On the other hand, it was contended on behalf of the Secretary 
of State that at the time when the tenant in occupation trans¬ 
ferred his interest to the present occupant, the rent being 
increased from IIs. 21 to Rs. ,°»l> per bigha it was not probable 
that the rent could be further increased and consequently the 
capitalized value of the rent was more than adequate. 
Mookerjee, •!., in delivering the judgment observed : “This 
argument may be conceded not without weight, but it does not 
take into account one important element in the case. When 
the rent was enhanced from 11s. 21 to Rs. 30 per bigha, 
a premium was paid by the new tenant to the landlord 
at the rate of Rs. 102 per bigha, in other words, the landlord at 
the time took the premium and did not claim a higher rent as 
he might well have done if no premium had been paid. <J° n " 
sequent!}' it was not sufficient to award to the tenure-holder the 
capitalized value of the rent as then settled. In our opinion 
the amount awarded to him should be increased by lls. 102 
per bigha.” Giris/i Chandra Roy Chowdhury v. Secretary of 
State , 24 C. W. N. 184. 
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Apportionment between landlord and tenant in respect of 
accreted land: —When land emerges from a river it is given to 
the person who owns the adjacent land. Haji (Jmar Dirt v. 
Khair l)in , 138 P. W. R. 19(H) : 4 I. C. 1140. In the absence 
of any special circumstances the rate of r^yit to he assessed 
upon an accretion should be in proportion to that paid for 
the parent tenure. When therefore such accreted land is 
taken up under the L. A. Act, the compensation awarded 
should be divided by giving the landlord the value of the rent 
payable in respect thereof with lb per cent statutory allowance 
and the balance to the tenure-holder, Chooramont Dry v. Howrah 
Mills Co. L,L, 11 C. 096. 


Apportionment between landlord and Ghatwali tenure- 
holder:- -Aceording to Reg. XXIX of 1S1-1, the zaminder 
retains an interest in Ghatwali lands and compensation 
money for lands taken up under the L. A. Act should bo 
divided by the parties entitled to it in the ratio of their respec¬ 
tive interests in the land. The mousin' found that the amounts 


derivable from the lands in question 
the zaminder respectively were Rs. 


by the mokuraridar and 
22,8 and Rs. 7/8 out of 


Rs. 30 which will make the mokuraridnr’s share 7 


and the 


zaminder’s ] and the plaintiff was declared entitled to 7 and 
the defendant 1 of the compensation money. Jihaq carath. 


3 foot Ice v. Raja Khan, 18 W. R. 191. In a suit by a 
Gliatwal to recover compensation monty deposited in the 
Government treasury for land appertaining to a Ghatwali 
taluk which had been taken for railway purposes, the 
<lef. ndants who claimed to participate in the compensation 
were the zaminders, of whose zaminderi the Ghatwali 
taluk was a component part and the representatives of one 
D, who had held a sub-tenure in tin* Ghatwali Mahal. 
It was held that, as the zaminder has sustained no loss, but 
would continue to receive from Government under Reg. XXIX 
of 1M1 (sec. 1) the same profits as they had hitherto enjoyed, 
they were not entitled to any compensation. As 11 had not 
during the life-time any valid title to any portion of the lands 
taken, but was allowed to remain in possession by the mere 
sulleranee, of the Gliatwal, his representatives were not entitled 
to a share in the compensation; that the plaintiff being a 
Gliatwal. and not absolute owner, was entitled only to the 
interest of the compensation money which he was bound to 
keei) in tact as a part of the Ghatwali property, llamchatnlra 
Sinqft v. Raja Mahomed Joaharmuma Khan, 23 W. R. 376: 
11 B. L. R. App. 7. 


Apportionment between zaminder and patnidar :—There 
can be no question that the patnidar is entitled to compensa¬ 
tion though there may not be any contract to that effect bc- 

17 
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tween him and the zarninder, Joykishen Mookerjee v. Reaxooni- 
ssa Ribt\ 4 W. R. 40. As regards the zarninder it is a mistake 
to suppose that his interest in the land is c.onfined entirely to 
the rent which he receives from the patnidar. He is the 
owner of it nnde^ the Government; and in the event of the 
patni coming to a A end by sale, forfeiture or otherwise, the 
property would revert to the zarninder who might deal with 
it as he pleases in its improved state ; and although in some 
cases and possibly in llis, the chances of the patni coming 
to an end may be more or less remote there is no doubt that 
in all cases, the zarninder is entitled to some compensation for 
the loss of his rights. At any rate he would be entitled to 
receive at least as much as the patnidar. Tf the patnidar 
continues to pay and receive the same rent which lie did before 
(acquisition), or if, on the other hand, he both makes an abate¬ 
ment to the darpatnidar, and obtains an abatement from the 
zarninder, as a rule, lit* is no sufferer ; because generally 
speaking the difference between the amount of rent which he 
pays and the rent he receives, represents the improved value 
of the land which he gets from his darpatnidar. It may be, of 
course, that his patni interest would sell in the market for a 
price larger than the capitalised value of the rent which he 
receives from his darpatnidar ; and if so, he would be entitled 
to be compensated for the loss of the difference out of the 
same payable by the Government. Hut as a mlc the capitalised 
value of the darpatni over and above the value of his own 
outgoing won hi represent the market-value of the patni inte¬ 
rest. (indadhar Pass v, Dhnnpn! Sing, 7 C. 585. 

Where land held in patni is taken by Government for 
public purposes the proper mode of settling the 1 rights of the 
parties interested is to give the patnidar an abatement of rent 
in proportion to the quantity of land which has been taken from 
him and to compensate the zarninder for the loss of rent which 
he sustains. Accordingly the compensation awarded was held 
to have been fairly distributed where the zarninder received 
little more than lb years’ purchase of the rent abated and the 
patnidar received the remainder, Raye Kissory v. Nilcauta Pay, 
20 W. R. 370. In Jlunwari La! C/toudhury v. Snrnowoycr, 
Pass ?, 14 Cal. 740, the District Judge on the authority of 
(Jadadhar Pass v. Dhnnpnt Sing, 7 Cal. 585 held, that the 
compensation would be divided equally between the zarninder 
and the patnidar. The patnidar appealed and contended that 
inasmuch as he had received no abatement of the rent pay¬ 
able by him to the zarninder, he is entitled to the full amount 
awarded. The principle of distribution adopted by the District 
Judge was accepted as correct and in deciding the case Their 
Lordships observed : “it seems to us that no general principle 
can be, laid down applicable to every case as between xaminder 
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and the patnidar. The apportionment between the zaminder 
and the patnidar will depend partly on the sum paid as bonus 
for the pntni, and the relation it bore to the probable value 
of the property, and partly on the amount of rent payable to 
the zaminder, and also the actual proceeds from the cultiva¬ 
ting tenants and under-tenants. It may occasionally happen 
that the zaminder receives an extremely high bonus and is 
content with charging the property with the receipt of a 
very low rate of rent, or it may be that the bonus is almost 
nominal and the rent is excessively high, and the zaminder 
depends not on the bonus and the interests of the amount so 
paid and invested in some other way. but on the amount paid 
periodically as rent, and consequently as between the parties 
standing in these relations, it is necessary to consider all 
these matters before any conclusion can be arrived at as to 
their right to any particular compensation.” • 

"Where a portion of a patni is acquired by Government 
under the G. A. Act, the patnidar is entitled to abatement of 
rent at the hands of the zaminder, if the land taken up by 
Government is absolutely lost to the patnidcr and he is also 
entitled to some share of the compensation money. In the 
well known case of the Dat'd tea n Raj (S. D. A. for 1800, p. 
33 b) the rule of proportion as to abatement of rent was thus 
laid down—“As the gross rental of the whole patni is to the 
gross rent of the land proposed to be tak^n, so will the entire 
patni rent be to the particular portion of the rent to be remi¬ 
tted.” Then as regards the amount of compensation the rule 
is thus laid down—“As the gross pro lit of the patni is to the 
profits of the patnidar, so will the gross compensation be to the 
portion of the compensation the patnidar is entitled to reco¬ 
ver." But this latter rule has not been strictly followed 
in other eases, noteably in the case of SJ/rnna Prosit n no 
Bose MoAinndar v. 7 Irnhodn Bandari Dost, 28 Cal. 14b ; 
Bhobani Xa/h ('httei-er rertf y v. Land Art//listlion Deputy 
Colleelor of Boyra and Malta raja dotindra Mohan Tagore, 7 
C. W. N. 131. 

Whore the whole of the comixmsation money for land acq¬ 
uired under the L. A. Act was awarded to the patnidar on the 
ground that as the zaminder had not allowed an abatement 
of rent on account of the land acquired they were not entitled 
to a share of the compensation money arid the zaminder’s case 
was that as the pa titulars did not get themselves registered 
in the books of the zaminder under the provisions of the 
Patni Regulation, their title was not protected and they were 
not entitled to claim any portion of the compensation money. 
It was Held that the patnidars wore entitled to the compen¬ 
sation money and the zaminders to no portion of it. Under 
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gee. 6 of the P:\tni Regulation the landlord may demand 
a fee for the registration in his books of the name of the pur¬ 
chasers of a patni as also security from him, but the omission 
to pay the fee and the security does not affect in any way 
the title of tho^ purchaser where rights are perfected upon 
the transfer by tile patnidar and are not in any way contin¬ 
gent for their validity upon the payment of the fee and secu¬ 
rity. If the y.amindcrs allow an abatement of rent to the 
patnidars, the rent abated primarily represents their annual 
loss and they may reasonably claim out of the compensation 
money the capitalised value of that rent, but if they do not 
allow such abatement they do not suffer any immediate loss 
bv reason of the acquisition, dun pat Sinrjh v. Mali Chand, 18 
C.W.X. 103. 


Apportionment between darpatnidar and ryot :—The 

parties who usually sillier most from lands being taken by the 
Government for public purposes are either the ryots with 
rights of occupancy or the holders, whoever they may be, of the 
first permanent interest above the occupancy ryots. The 
actual occupier is, of course, turned out by the Government 
and if he is a ryot with a right of occupancy, lie loses the benefit 
of that right, besides being driven possibly lo find a holding 
and a home elsewhere; ami the holder of the tenure immediately 
superior to the occupying ryots, whatever tin nature of his hold¬ 
ing may be, loses the rent of the land taken during the period 
of his holding. These two elapses, therefore, would, generally 
speaking, be entitled to the larger portion of the compensation 
and if the darpatnidar belongs to the latter class, the larger 
portion of the compensation ought, presumably to have gone to 
him. (iadadhar Pus. s v. Phttnp/U Sinq, 7 G. 58b. 


Apportionment between landlord and mourasi mokurari 
tenants :—In apportioning the compensation between landlord 
and tenant the court should proceed on the principle of ascer¬ 
taining what is the value of the interest of the landlord on the 
one hand and that of the tenant on the other and apportion the 
compensation according to those values, Hakim Sirnjh v. The 
Collector , (rnnhi.spor, 130 1. C. 10 : 32 I*. L. K. SOI : 1032 A. 

I. R. ( L) 123. in SrerrUntj «/ Stair v. Sham llahadnr , LO (J. 
7 b‘J, it was decided that the land acquired was subject to a 
mokurari lease in favour of Government and as regards the rate 
of valuation twenty-three years’ purchase was allowed by the 
District .Judge and there being no appeal upon that point by 
the Government the claimants were allowed the whole of the 
compensation money by the High Court as there was no deduc¬ 
tion on account of Govt, revenue. The onus of proving perma¬ 
nent tenancy right is on the tenant, Hcjotj Cha/nl Mithu/ap v. 
Gurupudo lh drier, 32 C. W. xS. 720 : 117 I. (J. 812. 
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In A. M. Dunne v. Nobolcrishna Mookerji, 17 C. 144, a 
person claimed to hold a mourasi mokurari title to certain land 
which was acquired under the L. A. Act hut could produce no 
pottali or evidence of title other than certain rent receipts which 
showed that he or his predecessors in title hnj 1 , hold the land in 
question for nearly one hundred years at, presumably, a fixed rent, 
the nature of the tenure not being mentioned in such receipts. 
It was held that the presumption was, in the absence of any 
evidence to the contrary, that the claimant had a permanent 
and transferable interest in the tenure and not merely an 


interest in the nature of a tenancy-at-will and this presumption 
was strengthened by the fact that his superior landlord the 
lakhirajdar had made no attempt to eject him or his predecessor- 
in-title during this long period and the compensation money 
was apportioned between the landlord and truant in the manner 
laid down in. Mo/nndra Xat/t Hose v. Iiahini Ilmen (tinreported), 


vi\, by allowing fifteen years of the rental to tin* landlord 
(abatement being granted to the ryot) and by dividing the 
balance between the two parties in equal shares. ‘Though in 
the apportionment of compensation-money between the land¬ 
lord and the tenant in a L. A. proceeding sec. 50 (presumption 
as to fixity of rent) of the Bengal Tenancy Act has no direct 
application, the principle involved in that section is a usetul 
guide to the Courts in matters of this nature.” Xntuia Lai 


Oostrrnni v. Atannani 1 hi see, 35 Cal. TOO. 

* 


A /aminder is entitled to no share of the compensation 
awarded by Ij. A. authorities in respect of lands held under 
him by kheraji brahmottardars when the minerals in the land 
have not been acquired and when the rent ismokarari in respect 
of which no abatement has been allowed or is claimed. Jlajti 
dyoti Prasad Sinyha I ho Ilnhadnr v. Kean rain Daley, 37 (A \V. 
N. 702. Where a landlord granted a permanent lease of his 
hatiraram interest (interest of the man in occupation of the 
land for cultivating or utilising the land for any purpose for 
which it has been given) in land on receipt of Rs. 150 from the 
tenant and on condition of payment of Rs. 4 per year reserving 
to himself the me! tea rant interest ( rest of the interest minus 
kudivaram interest ; it is not merely a right to receive rent but 
several other rights, e.y., right to forfeit the permanent tenancy 
if the tenant denies his title ) in the land, and the land was 
subsequently acquired under the L. A. Act, it was held in a 
dispute as to apportionment of the compensation money that 
the interest of the landlord or melwaramdar was not confined 
to the right to receive the annual rent of Rs. 4 but also certain 
other rights and, therefore, it could not be valued merely at 20 
years’ purchase of the rent reserved in the lease, but tho 
apportionment of the compensation as between the landlord and 
tenant at i and I is not erroneous. Natesa Iyer v. Kaja 
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Maru f Sahib. 50 Mad. 706 : 25 L. W. 291 : 52 M. L. J. 295.: 38 
M. L. T. 128 :100 1. C. 028 :1927 A. I. R. (Mad.) 489. 

Apportionment of compensation for Bhati lands in Bombay : 

—Two villages of ,Kan j ore and Vikhroli were granted to the Khot 
of Powai under a perpetual lease, dated July 7tli, 1835. Certain 
Bhati lands (waste lands producing grass) in those villages were 
acquired by Government for railway purposes under the L. A. 
Act, 1894. The Khot ‘claimed the whole of the compensation 
but the villagers claimed that they had acquired a substantial 
interest in the Bhati lands by long and continued user thereof 
adversely to the ivhot. The evidence showed that the Bhati 
lands had been enclosed ; that they had been sold by registered 
sale deeds ; that they had passed from hand to hand under 
these sale deeds and that the Ivhot was perfectly aware that the 
villagers were thus dealing with them. It was held that the 
villagers had acquired by their action an interest in the Bhati 
lands and were therefore entitled to compensation. [ Vnsudcr 
llhaskar Pcndsc v. Collector of Thana, P. J. 271 and 1 If Irish 
Chandra v. Sorahji (P.J. 9 and 444) discussed and distinguished; 
apportionment of compensation in respect of the Bhati lands 
in proportion of one to the Kliot and two to the occupants 
approved]. Vallabhdas Xarat/anji and Amritlal Anntrchand v. 
Special Land Acquisition <Officer for Railn'ai/s, 40 Bom. 272. 

In awarding compensation for the acquisition of khoti lands 
the value of the interests of the superior landlord must be inclu¬ 
ded in the award and not deducted from the value of the occupa¬ 
nt’s interest. The method of apportioning compensation between 
the occupant and the Ivhot in the proportion of two to one can 
only be made applicable in the case of Warkas or Bhati lands 
which are not surveyed and which cannot be considered to be 
in the exact occupation of any particular tenant, Oajanan 
Vinaifak v. Assistant Collector , Salsctfe, 25 Bom. L. R. 480 : 
85 I. C. IL : (1921) A. I. R. (B) 54. 

Apportionment of compensation for Toka lands : —Where 
Toka lands are being acquired toka tenants arc entitled to some 
consideration in living the rate of assessment on the value and 
the rate at which it would be capitalised and they are not to be 
treated as if on the expiry of the period of their leases they 
would be rack-rented of their lands. Oorenunr.nl o/ Rom ban 
v. Khmulerns Ram Chandra Tapade, 25 Bom. L. R- 794 : 77 I. C. 
137 : (1923) A. I. R. (B) 417. 

Apportionment of compensation for Mirasi lands in Madras: 

—Vilakku money, customarily paid by house-holders in Malabar 
to the temple on whoso lands they are living is in the nature 
of quit rent and a grant of the said sites to the householders by 
the Rajahs, though conferring a permanent tenure on thegrantee 
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is subject to the payment of the quit rent. Though as a rule 
the landlord would ordinarily be entitled to share with the 
tenant actually in occupation, in the compensation paid for 
lands taken up by the Government under the L. A. Act, 1894, 
he may be refused a share if owing to the small extent and 
value of the land acquired, it is impractical*#^ to apportion the 
compensation. Cheria Pangy v. Krishna Pattai , 1 I j. W. 707 : 
28 l.C. 8. Certain lands which had been waste from time 
immemorial were taken up by Government and compensation 
awarded. Claims were made by the Mirasidars for the amount 
so awarded. The rights of the Government in the lands had 
been alienated by Government to certain Shrotriemdars, who 
also claimed to be entitled to the amount awarded as compen¬ 
sation. It was held that the Hhrotriemdars were entitled. 
Si rant ha Xaickcn v. Naftn Pang a Chan, 20 Mad. 371. 

Apportionment between landlord and tenant not having 
permanent rights :—A plot of land was acquired under Act 
X of 1870 for the construction of a road within the town of 
Calcutta ; the tenants who had erected masonry buildings on 
portions of the land and who were in possession at the time 
of the acquisition claimed before the collector the value of 
their interests ; but the owner of the land claiming the whole 
of the compensation money, the matter was referred to the 
District Judge who found that the lands were originally gran¬ 
ted for building purposes, and allowed .a share of the com¬ 
pensation money, ri \ ., the. value of the buildings, to the tenants. 
On appeal to the High Court by the owner of the land, on the 
ground that the respondent’s tenures, which were of a tem¬ 
porary character, having come to an end, when the land was 
acquired by the Municipality, the buildings standing on the land 
became his property and that the tenants were not entitled to 
compensation, it was held that the Judge came to a right find¬ 
ing on the facts, and that the owner of the land was not entitled 
to the buildings erected by the tenants without being liable 
to pay them compensation, even if the tenancy had come to 
an end ; it was held also that as the land was acquired by the 
Corporation during the continuance of the lease, in the sense 
that the relationship of landlord and tenant was still subsis¬ 
ting between the parties, and having regard to section LOS cl. 
{h) of the Transfer of Property Act, which applies to Calcutta 
as well as to nmfussil, the tenants were, entitled to the com¬ 
pensation for the buildings ( Jugijat Mohini Uassi v. Lhrarka 
Nath Jj gsack, 8 Cal. 582 distinguished), Jhtuia Lai Seal v. Clopi 
Nath Khcttry, 22 Cal. 820. 

In Shankar Govitnl v. Kisan , 45 I. C. 554, the plaintiff, 
a prepetuai lessee of a village, claimed from the defen¬ 
dant, a tenant, the entire compensation received by the latter 
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under the L. A. Act in respect of a house site in the abadi 
of the village. The village wazib-ul-arz declared the right 
of the defendant to occupy the site as long as he pleased 
but also declared the right of the plaintiff to resume the site, 
of the house after the occupant left the village, the latter 
having the right t^Transfer the materials of the house. It was 
held that the defendant had no interest in the land but was a 
inert 4 licensee to occupy it and that he was not, therefore, 
entitled to any portion.of the compensation awarded for the 
acquisition of the site under the L. A. Act. 

Apportionment between landlord with right of reversion 
and tenant :—Where a possible contingent right to the land 
acquired is vested in a superior proprietor by way of 
reversion, even if the right is such as a right in embryo and 
may never fertilise, when Government compulsorily acquires 
the land from the usufructuary occupants whoever they are, 
the superior proprietor is entitled to a portion of compensation 
money in respect of his possible right of reversion which is cut 
off for ever by the compulsory acquisition. Snknriijainn Daholo 
v. Morin mo Daholo , 128 I. C. 000 : 19: JO A. 1. R (I*. 0.) 201. 

Apportionment between landlord and tenants with trans¬ 
ferable rights of occupancy :—It has to be remembered that 
if there is no custom of transferability without the consent 
of the landlords, or if within the next 20 years the land¬ 
lords could have enhanced the rent of the lauds, the landlords 
will bn entitled to some compensation for tin* right, Aflhori 
Koeri v. K/.dinudro Xarain, (1020) A. I. R. (P) 1(5 : 3 Pat. IT. R. 
Ill: OP. L. T. TP 7 : 88 1. (\ 297. Where a local custom 
entitling landlords to a share of one-fourth of the purchase 
money on the transfer of an occupancy holding bv raiyats, 
has been proved, tin* landlords in a ease of a compulsory acquisi¬ 
tion of a holding by the Government under the L. A. Act, 
ought to 'lot that proportion of one-fourth out of the compen¬ 
sation money paid by tin* Government. The whole estate in 
land of which the market-value is ascertained consists, first, of 
the occupancy right of the tenant, and secondly, of the rights 
of the landlord. Tin 4 rights of the landlord consist of the rent- 
charge and the reversion, included in which is his right to itara- 
rana on transfer. T he fact that the acquisition is compulsory 
does not affect cither tin; market-value of the land or the 
apportionment thereof among tin 4 interests owned by different 
persons. Abdul Hnqnr. v Serif, of State , 11 Pat. 485 : 137 
I.C. 220 : 1932 A.I.R (Pat) 120. 

In the recent Full Bench case of Sham Lai v. Collector 
of Aqra, 1934 A. L. J. 8: 1934 A. I. R. (All.) 239, the 
question referred to the Full Bench was: “In the ab¬ 
sence of any specific evidence as to custom, practice or 
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agreement, what would be fair rates of distribution of the 
compensation awarded for agricultural land as between the 
landlord on the one land and occupancy tenants on the other”. 
The opinion of the Pull Bench was: “Where the agricultural 
land of a znminder over which the tenant has occupancy right is 
acquired by Government, the compensation allowed should be 
apportioned in the rates of 10 to 0 as between the zamitulcr 
and tenant, in the absence of evidence to the contrary. This 
rough and ready rule is not to be accepted as any rule of law, 
but merely as a rule of practice for the purpose* of forming 
a rough estimate of the respective rights of the zaminder and 
the tenants, to be guide onlv when both the parties have failed 
to adduce any definite evidence to show other considerations 
and circumstances which would lead to a more satisfactory 
assessment of their respective rights. Where either the land¬ 
holder or the tenant proves that a specific amount has been spent 
on an extraordinary improvement of land by him exclusively, 
compensation equal to that amount will have be fixed sepa¬ 
rately for such improvement.” In apportioning compensation 
paid for land acquired between occupancy tenants and their 
landlords, the proportion of the interest of the landlord and 
the occupancy tenant in the land acquired may be lairly taken 
to be same as that between the nialifontu which the tenant 


pays to the landlord and the land revenue, limn 
alias Sit ih ('ha ran Singh v. •Inti Hunt, 132 T. C. <>GS : 
1. R(Lah) (fill. 


Kishen 
1031 A. 


Apportionment between landlord and tenant where rents 
are enhancible :—The question that arose in Dhupa/i Roy 
Chottfllntnj V, Srcrrlnn/ of Slatr,~> C.L.J. H02 was how a sum awar¬ 
ded as compensation for certain lands taken under the provisions 
of the Land Acquisition Act should be apportioned between 
a landlord and a tenant whose rent is enhancible, i. e., whose 
rent is not fixed in perpetuity. The District Judge capitalised 
the value of the rent presently payable by the occupancy raiyat 
at 20 years’ purchase ; he had also taken into account the 
chance of the rent being enhanced, and allowed 20 years’ 
purchase of the rent enhanced at 2 annas in the rupee the 
highest rate practicable. .Maclean, C. J., in delivering the 
judgment in appeal observed : “the, principle upon which com¬ 
pensation money ought to be* divided is laid down in the case of 
Diucniha Nnrmjmi Royv. Tilnrmn Mukhcrjrc, 30 (’.SOI: 7 (J.W.N. 
810/ It is true, that that was a ease of permanent tenure-holder 
but the underlying principle, is the same. Wo said in that 
case that if the rent were enhancible the landlord would be 
entitled to something for that chance of enhancement. I am 
not disposed to follow the decision in A. M. Dunne v. Noho 
Krishna Mukerjec, 17 Cal. 144.” 
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In tho case of property leased for a long term with a 
progressive rate of rent it is very difficult to come to a 
definite conclusion as regards the valuation to be put on 
the interest of the landlord so ns to apportion the com¬ 
pensation between him and the tenant quite equitably. 
In the absence of any direct evidence as to what a willing 
purchaser would pay for the interest of the landlord in such 
a case apportionment can only be made in a rough and ready 
way. A’. N. Dancrjcc w Jalintlra Xath Paul, 108 1. C. 253: 
(1928) A. 1. R. (C) 475. 

Apportionment between landlord, raiyat and under- 
raiyat ■'—Where occupancy or other rights are claimed in land 
notified to be acquired under the L. A. Act, the correct rule 
to bn observed is to value the land in the first instance, 
including all interests in it, and to apportion the amount so 
ascertained among the parties interested according to their 
interests. The difference' between the market-value and the 
value of the tenant’s interest represents the landlord’s 
interest. Hajah of Pittapuram v. Hcrcnnc Divisional Officer, 
Coronado, 42 M. 014 : 30 L. d. 455 : 51 1. C. 050 ; The 
Collector of Dacca v. JIaridas Di/sacl:, i4 I. C. 108. Where a 
raiyat’s rent is fixed in perpetuity, it would be enough in 
apportioning compensation to capitalise this vent according 
to the rule laid down in Dincmlra Math Hoy v. Til a rant 
Mnlcrjt-c, 30 Cal. 801*: 7 O. W. N. 810, in order to arrive at the 
share tine to the landlord ; but where that is not the ease, this 
rule will not be sufficient and sonic other means of calculation 
must be adopted. In deciding the question of apportionment 
between the zamindcr and the raiyat, certain factors should be 
taken into consideration, the expenses of cultivation, and 

the fact that the cultivator has a home and a sphere for labour 
for himself and his family, etc. Then' is no general rule that 
in all cases, where compensation has to be apportioned between 
zamindcr and raiyat with a permanent right of occupancy, the 
compensation should be apportioned in the ratio of 3 / 5ths to 
the raiyats and 2,5ths to the zamindcr. Sr re Haja Dononnalerana 
Venhata Xarsitthu Xaidu v. At/nuri Snhrayudn, 10 M. L. T. 
349 : 2 M. W. X. 401 : 12 I. <\ 430. 

In Xihas Chandra Manna v. Jlcpin Pchnry Pose, 53 C. 
107 : (1920) A. I. It. (C) 480 : 90 1. (J. 09, it was urged on 
behalf of the tenant that as between the landlord and 
occupancy raiyat the proper method of apportionment 
must be to give the landlord a sum representing the 
capitalised value of the rent plus an estimated sum for 
the value of possible enhancement in the future or possible 
forfeiture and to give the whole of the balance to the tenant. 
That method has been adopted in some cases. But in the 
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present case, it was thought inapplicable inasmuch as the land 
acquired was not agricnltural land in the midst of agricultural 
land. Changing conditions have given it an increased value 
as being prospective building site. In such circumstances it 
would not be right first to assess the vrjlue of landlord’s 
interest in the land as agricultural land and nothing more and 
then after deducting the amount, to hand over the balance to 
the tenant. Their Lordships held : “in the present case the 
right method would be to approach the* subject from the point 
of view of what the tenant should get as a tenant of agricultural 
land, and after capitalising the tenant’s interest, to give the 
whole of the balance to the landlord.” 

The proper course of apportioning compensation money 
which was awarded by the Collector would have been 
to ascertain first what was the landlord’s "interest and 
secondly, what was the value of the tenant’s intercstand 
having found tin; money value of these to apportion and 
divide the money accordingly. Hut in this country it is 
impossible to take that course ; it is almost impossible to 
say what is the value of the interest, that is the precise 
money value of the lessee’s interest on the one hand, and on 
the other, what is the precise money value of the landlord’s 
interest. That being so, the Courts have adopted what 
perhaps may be called a rough and ready way of settling 
the matter, it appears from the note of the case of A. M. 
Dunne v. Noba Krishna Muhhcrjcc 17 C. 144 and Uudadhar 
Bass v. Dhunput King, 7 C. 58f> that the course the courts 
have adopted is after providing compensation for the 
amount payable to the landlord as rent and granting 
abatement to the ryot, to divide the balance between the two 
parties in equal shares. Jtaju Khetlar Krista Milter v. Kumar 
Dinendra Kara gun Hag, 3 C. W N. 2912. The half and half 
rule was considered fair in Jhntap Chandra, v. Xathura/n, 11 
P. W. li. 1909 : 103 P. L. Jt. 1909 : 4 I. C. 1001. 

In assessing the proportionate value of the occupancy 
rights, several matters have to be borne in mind. They are 
these facts, vis .. : (l) that an occupancy tenant’s rent is liable 
to enhancement although within statutory limits ; (2) that the 
tenant is unable to transfer his rights ; (3) that his right even 
to sublet is very much limited ; (4) that in the case of rent 
falling into arrears, from whatever reason, he is liable to be 
ejected ; (5) that in the case of the tenant dying without one 
of the statutory heirs the tenancy would lapse to the landlord. 
Having regard to all these circumstances, although a tenant 
may, .for the time being, make out of the land more than the 
landlord can make out of it, the actual gain of the tenant i& 
Jess than that of the landlord. The landlord may easily 
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borrow money on the security of the property and at any time 
may sell the property outright. The minerals under the land 
belong to the landlord and not to the occupancy tenant, whose 
rights are confined to the tilling of the upper soil. Therefore, 
there is a substantial disparity between the rights of the land¬ 
lord and the rights of an occupancy tenant. When all is said, 
it remains still difficult to give a money value to the respective 
rights of the zemindar and the occupancy tenant, But how¬ 
soever the matter may bo decided the Court must have to 
assign somewhat arbitrary value to the two rights and it is a 
fair e-timate of the respective rights to say that, in a rupee, 
the landlord’s share ought to be ton annas and the occupancy 
tenant’s right six annas, Ho/tan Lai v. Collector of Etah , 1929 
A. L. -I. f)22 : 1929 A. I. R. (All.) ,V2f>. 


Apportionment between an occupancy raiyat and non¬ 
occupancy raiyat :—The difference in a question of the principle 
of distribution of compensation between the rights of an 
occupancy and a non-occupancy raiyat is not very great. The 
liability of a non-occupancy raiyat to enhancement of rent is 
larger than in the case of an occupancy raiyat ; there are. 
grounds upon which a non-occupancy raiyat may bo liable to 
ejectment which do not apply to occupancy raiyats. These 
matters should be taken into consideration in apportioning 
the compensation. 11. Milter v. Annknl ('hantlm Mookerjee , 
2 (L. .1. Su. 


Apportionment between landlord and tenant from year to 
year : - -When the land in question is only a tank and it was not 
leased for residential purposes the mere fact that rent was not 
changed for a considerable time, would not give rise, to any 
inference of permanent tenancy. The fact that the tenant 
had been in long possession might, give rise to an inference 
that he was a tenant from year to year. I if joy Chand Malta tap 
v. (Jttn/ptula Haidar, i>2 C. W. A. 720 : 117 1. C. 842. 

According to English law it is unnecessary to serve a notice 
to treat on a person who has no greater interest in the land- 
tlian as a tenant for a year,or from year to year. Myers v. Metro¬ 
politan Water Hoard, (1877) bb L. T. 277. Section 121 of t.ho 
Lands (Manses.\ ct, 18 lb, provides for compensation to be paid to 
such tenant if lie is required to give up possession of the land 
so occupied before the expiration of the term for which he. 
holds. Such tenant is entitled to compensation for the value 
of the unexpired term of interest in such land, and for any just 
allowance which ought to be made to him by an incoming 
tenant, and for any loss or injury he might sustain, or if a 
part only of such land be required, compensation for damage 
done to him in his tenancy by severing the lands held by him, 
or otherwise injuriously affecting the same. 



S. 80 ] APPT. BET. LANDLORD & TENANT-AT-WILL. 


269 


A yearly tenant of a tank, is for the purposes of 
the L. A. Act in the same position as a yearly 
tenant of agricultural land and equally as much entitled 
to compensation. Nairn'tt Chandra floral v. Secretary 
of State, 28 Cal. 152 : 5 C. W. N. 319. When land is 
compulsorily acquired under the L. A. Act the tenants 
from year to year in respect of such land are entitled to have 
their share of the compensation apportioned at the rate of one 
anna in the rupee. Pamriah Nad ml v. Dripauai Animal, 3d 
M. L. J. 463 : 9 L. W. 153: 20 M.L.T. .‘111 : 52 I. C. 247 (258). 

Apportionment between landlord and tenant-at-will :— 

In Girish Oh. Ifni/ Cottdhury v. The Secretary of State, 24 0. 
W. N. 18! : 3L C. L. J. 03 the Court below in concurrence 
with the Collcetor had not awarded any compensation to the 
sub-tenants on the ground that their tenancies were of so 
precarious a nature that they could not be deemed to have 
any market-value. It was found in evidence that they were 
tenants-at-will having no transferable interest in the land but 
prices were paid by the purchasers who thereupon approached 
the landlord and got his consent to the sale. It was held that 
the sub-tenants had an interest in the land which had a market- 
value inasmuch as such sales were common because purchasers 
were able in usual course to secure recognition from the land¬ 
lord. Secretary of State v. lie joy Kumar Aihty, 30 C. L. J. 
303. ' 


What landlord has to prove in case the land acquired is 
claimed lakheraj or rent-free : —When the question of title 
to a plot of land arose between claimants to compensation 
money paid by Government on acquisition thereof under the 
Laud acquisition Act, one being the purchaser of tin* estate 
at a sale for arrears of laud revenue, whilst the other was 
holding it as lakheraj, it was hold that the former was in the 
position of the plaintiff and the burden of proof was on him. 
llorihar Mnoherjec v. ALudhah (h undr a Halm, 14 M. I. A. L52. 
A purchaser of an entire estate sold for arrears of revenue, 
seeking to recover land claimed by the defendant as lakheraj 
must prove a primu facie case that his mal land has, since 
1790 been converted into lakheraj. The fact that the lands arc 
within the ambit of the estate is not sutlieient to meet this 
burden. Kriahati Kalya it i v. ilraan/icid , 20 ('. W. X. 1028: 
30 l.C. 181. 


*"ln J lakhan Lai Parel v. Rap C/uuul Maji, 33 C. W. N. 
1108 : 51 C. L. J. 41, the plaintilt* sued for the recovery 
of certain land which he alleged was the mal land of 
the zemindar of which he has taken settlement from the pat- 
nidar and from which ho had been dispossessed. The defence 
was that the land in suit was lakheraj laud. It was held that 
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in Jagdeo Xarain Singh v. BaJdeo Singh, 49 T. A. 399 : 27 
C.W.N. 925, what the Judicial Committee had held was that 
the zaminder must prove that the land lies within his regularly 
assessed state or mahal and that it is not sufficient to show 
merely that it lay within the ambit of his zemindary. It must 
be shown that it formed part of the mal assets at the time of 
the decennial settlement ; that it is not therefore sufficient to 
shift the onus of proof to show that the land lies within the 
ambit of the zemindary. To shift the onus of proof it must 
be shown that the land formed part of the mal assets at the 
time of the decennial settlement. 


Apportionment between lessor and lessee whose lease 
has expired or is about to expire :—A lease under which cer¬ 
tain property which was acquired under the L. A. Act, con¬ 
tained the following clause : “That if the lessee shall be 
desirous of taking a renewed lease of the said land for further 
term of thirty years from the expiration of the said term 
hereby granted and on such desire shall prior to the expiration 
of such last mentioned term, give to the lessor three calendar 
months’ previous notice in writing and shall pay the rent 
hereby reserved and observe and perform the several cove¬ 
nants and conditions herein contained and on the part of the 
lessee to be observed and performed upto the expiration of 
the said term hereby granted, the lessor will upon the request 
and at the expense of the lessee and upon his signing and 
delivering to the lessor a counterpart thereof, sign and deliver 
to the lessee a renewed lease of the said piece of land for a 
further term of thirty years at a rent to bo fixed by the lessor 
but which shall not be less than the highest rate at which land 
revenue is assessed on lands in the neighbourhood and under 
and subject to similar covenants and provisions or such of 
them as shall be then subsisting or capable of taking effect.” 
It was held that the right under the above said clause to have 
the lease renewed on its expiration, was, too hypothetical to be 
of any commercial value. M. F. Sogee v. f'nf/rrtor nf Ihmgoon, 
fi Ilur. L. J. 91 : 104 1. U. 373 : 1927 A. I. R. (Rang.) 24 ti. 


A declaration was made under the L. A. Act for the acquisi¬ 
tion of certain premises for the Calcutta Improvement Trust. 
The respondent company were tin- lessees of the premises under 
the owner and at the time when notices were issued by the 
Collector for filing claims they were on the premises although 
their lease had expired and landlord had served a notice '.on 
them to quit and instituted a suit for ejectment against them. 
The respondent company on being served with notice filed 
their claim. They subsequently vacated the premises to avoid 
litigation with the lessor. A small part of the premises’ was 
ultimately acquired and what was left untouched was almost 
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equal in area to the new premises to which the company re¬ 
moved. It appeared that the respondent company when they 
left the premises knew that only a portion would be acquirod. 
It was held that the respondent company was not entitled to 
receive any compensation. Secretary of Stale v. Breaktcell & 
Co., 55 Cal. 7 : 32 C.W.N. 556 : 109 I. C. 315 : 1928 A.I.R. 
(Cal.) 761. Where land compulsorily acquired is occupied by 
tenants, whose tenancies are determined by notice or efflux 
of time, they cannot ordinarily claim compensation for loss 
of profits, even though they may have reasonable expectation 
of continuing in possession or having the lease renewed. Hex 
v. The. Lirerpool and Manchester Bait nay Coy., (1836) 4 Ad. 
<& K. 650 ; Th'st. Deputy Collector, Punch Mahals v. Mansangji, 
Mokhamsangii Xaik, 30 Horn. L. R. 930. 

Covenant -for apportionment between landlord and ten¬ 
ant :—A covenant in a lease that upon acquisition of the 
premises under the Land Acquisition Act the whole of the 
compensation for the land should go to the landlord alone, is 
valid in law and enforceable. Such a covenant is not illegal 
or contrary to public policy even if the leasehold interest is 
transferable and the rent is fixed in perpetuity, In. re Morgan 
and London and. .Worth Western Hail tray Company , (1896)2 
Q. B. 469 ; Oadadhar Bhalta v. Lalit Kumar Chatterjee, 10 
C. L. J, 476. 

In Oadadhar Dass v. Dhunput Sing, 7 C. 585, the 
District Judge held, that under a particular clause' in the 
darpatui patta, the darpatnidar was disentitled to any com¬ 
pensation. That clause ran as follows :—“If any land belong¬ 
ing to the estate is taken up for roads, or at the. necessity of 
Government and in ease of your having an abatement in the 
rent of the said land in the patni dowl jama from the zemin¬ 
dar, you shall have to allow me too a reduction accordingly. 
T have no concern with the price.” Garth C. J., in delivering 
the judgment held that the darpatnidar is not. disentitled to 
receive compensation by this clause in the patta, because in 
this instance the condition has not happened which would dis¬ 
entitle him. lie observed : “as we read the clause, it only 
provides that in the event of the Government ‘ taking the land 
and also in the erent of an abatement of retd being made by 
the zami niter to the patnidar, then the putnidar agrees to be 
content with a corresponding abatement from the rent which 
he pays to the patnidar and in that cast* he relinquishes his 
claim to the Government compensation. But this relinquish¬ 
ment is to depend upon the two events, the taking of the land 
by Government, and the abatement being in the patnidar’s 
rent. No abatement has been made in this instance in the 
patnidur’s rent ; and consequently the condition upon which 
alone the clause was to take effect has not happened.” 
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Xu u suit for rent by a zamindor against a pntnidar the latter 
claimed abatement of rent on the ground that part of the land 
included in the patni tenure had been acquired by the Govcrn- 
mant for public, purposes. The kabuliat executed by the 
patnidar contained provisions to the effect that if any of the 
land settled should be taken up by the Government, for pub¬ 
lic purposes, the zamindor and the patnidar should divide and 
take in equal shares the compensation money and^a further 
provision to the effect that the patnidar should make no 
objection on the score of diluvion or any other cause to pay 
rent fixed or reserved by the kabuliat." It was held that the 
patnid.ir is entitled to abatement. Field, *1., in delivering tlie 
judgment observed : “T take it. therefore, that this stipulation 
that the parties should divide the compensation money in 
equal moieties is an agreement helwei ii them merely as to the 
apportioqim nt of compensation ; and that it was not intended 
to lay di/wn any rule between these* parties as to abatement 
of rent, which must, be taken to be left to the general law of 
the country, and 1 think that as the patnidar has suffered a 
diminution of the area of the thing demised to him he is en¬ 
titled to abatement, of patni rent payable by him.” Inna 
Sunkcr v’ Tarini Chinnier Swijh, Hi '..‘>71. 

Ill .S ’rrrelaiif of Sta/i v. Hejtni haaiar Aihh/, 40 ( L. J. 
303: S4- I. ('. .3J: (IPlTi) A. 1. ih l< ')!>•_> |, the respon¬ 
dents held the land acquired under a grant made in 

their Gvour on the 1st February lS'il by the (,'ollec.tor. 

The settleiiu'nt. was pnruianeid, but under a clause in 

tlu 1 deed it. was stipulated that it any portion or whole 
of this laud was required for the Government they, 
i. e., the tenants, should give up the sum* without any 
compensation. The land was acquired for the Corporation at 
its expense. The Government as landlord did not resume tho 
land during a period of fifty three years. It was held that the 
compensation awarded to the Government landlord, namely 
the capitalized value of the revenue and one-eighth of tho 
amount awarded as compensation was primn fane fair. 

Apportionment when there is a muehilika A raiyat in 
occupation of “raiyati land” on the date the Estates Land 
Act cam** into operation can also claim compensation in res¬ 
pect of the occupancy right conferred upon him by sec. (i(l) 
of (he .Vet when tho land is acquired by Government under 
the L. A. Act. A muehilika executed by a tenant prior to 
Madras Instates Land Act, relinquishing his claim for eom- 
pen.-ation does not estop him from making the claim in view 
of the right conferred upon him by the, Estates Land Act. 
Whore there are distinct interests in the land, compensation 
awarded must be for both and not in respect of one alone. 
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JInthfi Virabhodrayya v. lie venue Division Law Officer , 29 

I. C. 8. 

Apportionment between landlord and licensee :—Plain¬ 
tiff, a perpetual lessee of a village, claimed from the de¬ 
fendant, a tenant, the entire compensation received by the 
latter under the L. A. Act in respect of a house-site in the 
abadi of the village. The village trajib-ul-ar:. declared the 
right of the defendant to occupy the site as long as he plea¬ 
sed, but also de clared the right of the* plaintiff to resume the 
site of the house after the occupant left the village, the latter 
having right to transfer the materials of the house. It arts 
bcbl find, Ibr defendant Inal no interest in ibe land, but was a 
mere licensee to occupy it and that he was not therefore entitled 
to any portion of the compensatin'] money awarded for the 
acquisition of the site under the L. A. Act. Shauker Goriud 
v. Kissan , 45 I. O, 551. 

Apportionment between Government and tenants under 

it : —In assessing the amount of compensation due to the land¬ 
lord, regard must be had to tin; question of how much the land¬ 
lord is actually realising from tin* land. Tim Government iu 
its capacity as landlord is entitled as usual to a capitalisation 
of as much rent as may be found to be payable in respect of the 
proportion of the holding that is taken, together with 15 per 
cent, for compulsory acquisition, and something more in respect 
of the possibility of enhancement of tin* vjdue of the land there¬ 
after. 'The Government is entitled in law to a higher propor¬ 
tion either by consent of paities or otherwise. Muumohau 
Dull v. The ('ollerlnr, < 'hi!faming, 40 (dal. 01. 

It should be noted that in a proceeding under the L. A. 
Act it is competent to the (’ourt to adjudicate on any 
question of title to the land acquired, or to apportion 
the amount of compensation for it as between tin* claimant 
and the Government, (Inrernmenl of Dombaij v. Dsn fall 
iSalibhofj, IU Bom. GIS. I nder the L. A. Act what is 
acquired is the land which includes all that is stated in cl, 
(a) see. 3 of the L. A. Act. But in the case of any land 
in which either the Government have an admitted interest or 
wherein that interest is a matter of dispute between a claimant 
interested iu the property and the Government, it is open to 
Government to acquire the property under the Act. When it 
comes to a question of determining the market-value of the 
property acquired and the sum payable as compensation lor the 
property acquired to tin* person having a limited interest in the 
property it is open to the Court to determine wiiat sum is 
really payable to the limited owner. The question of title in 
such proceedings is really incidental to the question of the 
determination of the market-value of the interest of the 

18 
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claimant in the land acquired. 'Momial^ Pos (it.nlInn this 
Parr 1:1/ v. Jxs i.stanl Collector, Pnn/fijpnntl, -La Bom. 2i t. 

In (iorcr/nnc/if of Pom hoi! v. A. i7. . Moss, 17 Bom. 
*21S. land of a tnka tenure situate at a hill on the north 
of Bombay was compulsorily acquired by the 11 nvernnvmt. 1 ho 
annual rout payable to t.ho (.5overmnemt was IN. IS n-.>P ; *» ut 
the Government hud a vivid to increase tin' :.,?.-eswment in tlm 
year 1222 2,0 at the rate of 1 per cent on (he value of the land. 
It was hold that in valuing the interest of Go\ eminent m the 
land, the assessment on the lend could not bo e*qlooted lo in- 
erea*-e in 1020-20 to a hie her rate than 2 per o uu and the same 
should bo e >pitali*-o<l ar (> pm* oont and. written bank at the 
S'lin > rate to the date *> 1 acquisition. A mot ho I which ha - boon 
ironoraily used to arrive at the pn\-.eul value ,d rent, N to capi¬ 
talize at a certain vote and then write it back to the date o! ao- 
quidfion, tl*e rate of capitalisation and tin* late of writing 
back boirnr the same. 

Apportionment of compensation for Noabad Mahal :—A 
Xoabad Mahal hold under 1iovernmenf implies a hereditary and 
transferable title in perpetuity subj'-ct te. payment of rent lor 
all lands under cultivation. Where eertidn properties ineiuded 
in a Xoabad .Mahal held under the (1 nveruneml were acquired 
under the I.. A. Act it was held that the mere !;><•( that the rent 
was enhanciblc did not in-t ify the ('curt in awaidimt half tin* 
compensation money to Government a< Government would not 
in ordinary course increase the nsse-sment unless the assets 
of tie property also increase, and that the interest of the 
Govirnment ou^ht to be measured by capitab^iny; the present 
rent at 20 years’ purchase, -ft/i/rsh ('//. lh>>\ v. Sn irlnni of Stale , 

1* (\ W. X. 221. 


Apportionment of compensation for Cantonment land : -It 


is not a ncees-ary implication from 
I biles, ISUti, that all land within a 


the Bengal ('■mtonment 
cantonment, in Bemud is 


Government property but lone; po .n.sion by a private 
person is not by itself sullieient to establish Ins title to land so 
situate. In 1017, the Government acquired under the L.A. Act., 
a plot o! land with a house in the ilanaekpore ('antonmenl. Tht' 
respondent had a possessory title to tin' land from 1000 or pos¬ 
sibly irom ISi 1. | ]k* land which was not shown to be h/Ulo /m, 

had not been assessed to revenue, nor had it been rnd-teivd as 
private propci iv under sections ,‘JN to 11 of the Bernini Land 
Registration A<*t, 1 STG. An entry in 1S22 it, tin* mo/r.tncan 
resist it referred to the land as .i 1 hind Kit a* Sador. It. was 
held that the respondent, thmej;!i entitled to the com pen-sit ion 
awarded in respect of the house, was not entitled to tin* com¬ 
pensation awarded for the land, as he had not established his 
title (hereto. The entry in the. mo/r.a/rari register, although 
no proof of title in the Government, was of considerable simn- 
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finance in the absence of other records. Sorrel ary nf State v. 
Sal is Chandra Sen, f>S Gal. <S. r )8 (P. ('.) : Ho G. W. X 171} : 55 C. 
L. .). 1 : [CM A. L. J. 2 ID : 33 15om. h. K. 175 : 00 M. L. J. 
112 : 3 5 L. W. 41 : 150 I. (j. 010 : 1031 A. L Tt. (P. C) 1. 


Apportionment of compensation for minerals :—In a case 
under the Pi.A. Act the /aminders whose land had been acquired 
claimed compensation in respect of tho kanhar extracted from 
the soil. In the agreement mitered into by the /.aminders with 
the Government at the time of the settlement it was admitted 
by them that the Government reserved to its*4f all rights in 
minerals. It was held that kankar came within the definition 
of a mineral and that, as evidenced by the settlement agreement 
and the fact that kankar was not taken into account in fixing 
tin' revenue, the /aminders had no rights in the kankar which 
belong! d to the Government, and were not ent it led to claim 
compensation in re.-peet thereof. In the provinebs of Agra 
and Ondli, since 1 their acquisition by the Government the land 
revenue (ixed at settlements ha* been based on the agricultural 
value of the land and without taking into account, the value of 
any minerals which miirht exist in the land ; and no rights of 
the /aminders have been recognised in stone quarries or any 
other minerals. Ikiiiht^ in minerals wen* reserved for the. 
Government, and accordingly, as between tin* /aminders and 
the Government, the* kankar in the province of Aura is the* 
property of the Government. Khnshal Sint/I/ v. Srrrrlanj of 
Slate . 53 All. (»5S : 1951 A. L. .1. (it50 : 133 I. G. 011 : 1931 A. 
I. !P (All.) 39!. 


Apportionment of compensation for Bliogra land :—Govern¬ 
ment is a person interested within the meaning of sec. I I in the 
amount of compensation paid for 1 Hanna land of a rjonnlia and 
is entitled to a share ol the componention. The ideal method 
of apportionment would be to treat the <jounliu and thcGovcrn- 
ment as nominally co-projivictors and divide the compensation 
amount m proportion to their share in the assets of the village. 
In the ease of tin* Government the total raiyati rents plus the 
\ahfi or minus the pnraskar would represent the assets while, 
in the case of tioantia the assets would be the nominal rental 
value' of tin* rent-free hhuqrns plus i he pnraskar or minus the 
\ahti. Put this method involves factors which, if not unknown, 
are certainly ditlieult for ascertainment. The simple method, 
how'ever, is to adopt the proportion of one-fourth as the (jonn- 
tia’s shave and three-fourths ns 1 he Government’s shar<, this 
being the statutory proportion in which they divide the raiyati 
rents. Set ij. nf Stale v. liodhram liolntj, 12S l. G. 311 : 1931 
A. I. II. (Pat.) 131. 


Apportionment between mortgagor and mortgagee :— In 

liasa Mai v. Tujanmial Husain , lb All. 78, land was taken up 
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bv Government under Act X ot’ 1870 and public notice was 
given thereof and notification was made that “claims to compen¬ 
sation of all interest in such land may be made to the Collector.” 
It. was held that it was open to the mortgagee decree-holders to 
put in a claim under sec. 0 of Act X of INTO. Having tailed 
to do so they arc not entitled by force oi a decree prepared 
under section SS of the Transfer of Property Act to attach the 
amount of compensation which has been awarded by the Collec¬ 
tor to the, mortgagor. They might proceed against the remain¬ 
der of the property which was not taken up and it the proceeds 
of the sale of that property proved iiisiillicient to discharge the 
amount, due under the decree, they might apply to the court 
under section DO for a decree for the balance. 


The above principle was sought to be applies! in -Jofont 
('hondhtnuni v. A mar Krishna Slnilt, l."« ('. \\ . X. •>.">() : (i 
C. L. J. Pin : 1 I. C. 101, where Their Lordships held : “in 
our opinion when the property covered by the mortgage 
was under the L. A. proceeding converted into money, the 
lien which was attached to (lie property was transferred 
to that which then represented the property, /■/■.., the 
compensation standing to the credit of the mortgagor in the 
eollcetorate and we can see no reason why the mortgagee in 
satisfaction of liis decree slum Id not be allowed to take out 
exocut ion against tin* money in the eollcetorate. 'flu* obvious 
object of section NS of the Transfer of I'xoperty Act is to 
secure the mortgage-debt by <raiislerring the mortgaged proper¬ 
ty into money and the mere tact that the mortgaged property 
lias been changed into money by some authorit\ other than the 
Court, would not disentitle the mortgagee from recovering the 
amount ot his debt out of that looney er compel him in order to 
obtain satPlaetion >1 lib debt to obtain a further decree under 
section tit) of the Trun-fer of Property Act. Our attention has 
been drawn to Jiasa Mo! v.Tajam ami Husain Hi All. 7S, in which 
Air. .Justice Aikman held that in a case similar to the one 
before us the proper remedy for the decree-holder was to apply 
under section !• of Act X of INTO to the Collector in order to 
obtain satisfaction of his decree out ol theeompensation money. 

me nnwhlr to a grtr trilh tlmt (In is ion. In our opinion a 
decree-holder is entitled to obtain through the Court which 
granted him tin*, decree, satisfaction of that decree out of the 
money awarded as compensation on the acquisition of the 
mortgaged property by Government, that money representing, 
so far as he is concerned, the property which was hypothecated 
to him as security for the mortgage-debt.” 


The same view has been adopted in To pan Hass v . Jaso 
liftm t 17 P. It. 1 HOT : 1 J . Sj. If. LDUN, where the property 

acquired fora public purpose under the L. A. Act formed 
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part of an estate which was mortgaged for an amount larger 
than the amount awarded as compensation. The mortgagee 
was held entitled to the whole of the compensation in liquida¬ 
tion of’ the moitguge-debt. 


In SujjaiH ling urn v. Jnnki lii hi, 42 I. C. 703, it has, how¬ 
ever, been held, that a sale of property under the L. A. Act 
operates to effect “destruction of the mortgaged property within 
the meaning of section KS of the Transfer of Property Act and 
after that, the mortgagee’s remedy is only to require the mort¬ 
gagor t > give him within a reasonable time another sufficient 
security for the debt, and on his failure to furnish such secu¬ 
rity to sue his mortgagor for the mortgage money. There is no 
authority in the Transfer of Property Act for the proposition 
that where a mortgaged property is acquired under the L. A. 
Act the mortgagee has a charge on the purchasc-unmey.” 


To remove the above conflict of judicial opinion and to 
establish a. uniform rule, sec. 73 of the T. P. Act, 1SS2, has been 
remodelled by Act XX of 1.020 with the addition of sub-sections 
(2) A (3) which run as follows : “(2) where the mortgaged 


property or any part thereof or any interest therein is acquired 
under the L. A. Act. 1 NO f, or any other enactment for the time 
being in force providing for the compulsory acquisition of 
immovable property, the mortgagee shall be entitled to claim 
payment of the mortgage-money, in whole or in part out of the 
amount due to the mortgagor as compensation. (3) Such 
claims shall prevail against all other claims except those of 
prior encumbrancers, and may be enforced notwithstanding 
that the principal money on the mortgage has not become 
due.’’ 


Interest not payable upon mortgage when lands acquired 
before due date : —In J'rokash ('h/nxhfi (Htosr v. Hamm liatnt 


Jlihi , 12 Cal. UHJ: lfK’.W.X 
1012, the appellant advanced R 
on mortgage of four properties, 
payable on the 2Sth September 


3S0, on the 2Sth September 
s. f)O00 to the respondent 
The mortgage money was 
1012 and carried interest at 


L2 per cent, per annum. One of the properties given by way 
of security was the subject-matter of a proceeding under the 
L. A. Act. The declaration for the acquisition of the land had 
been published on 2nd IA*b. 1312 and the award of the Collector 
made on the 20th September 1012. On the 11th October 1012 
the .mortgagee applied to the L. A. Judge that the money due 
under his mortgage namely Rs. 13000 as principal and Rs. (500 
as interest thereon for one year might be paid to him out of 
the compensation money. The mortgagee in substance wanted 
a return of the mortgage money together with interest for 
the full period of 1 year. The mortgagor did not contest the 
claim for the principal amount but urged that she was not 
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H:il)Io to pay interest lor 0110 your. On behalf ol the appellant 
it was contended tli:it under tin* mortgage contract lie was 
entitled to interest for one year and that the mortgagor was 
bound to pay that sum even tlinmrli the mortgage-money was 
repaid on an earlier date. 1 he L. A. .bulge held that the 
mortgagee was entitled to interest only lor l month. 

The High (\>urt observed : “The appellants have relied on 
the ease of llnhhlntmr licit in/ v. llitwitii hlnuuim , .!() All. 
195 (L\ (’). 'That ease, however, is an authority only for the 
proposition that, ordinarily and in the absence ol a special 
condition entitling (lie nil 't.:::gi>r to redeem during the term 
for which the mortgage is created, tin- right of n demptiou ran 
only arise 1 on the expiration of the specified period. 'This 
principle is of no assistance t > tlie appellant. It irned not be 
di.-puied that the mmagagor is not entitled to redeem be lore tlu* 
debt becomes due. lint in the present ea-c tin contract bi*tween 
the parties could no; lr» pertormed according to its lett'‘r by 
reason of t he eireuiii'-tane< s bcxmid the control of t he part it's. 
The question consequently arises xxhetlier lie was cut it led to 
the interest for the whole »>t the term. It is well settled that 
if tin 1 mortgagee makes ; i demand ho* ]ia>meiit \\ithin tin* ti*rin 
and the mortgagor complies, the mortgagee cannot insist on 
the pax incut of interest for the wlioh I lie term. lleferenco 

may be made to tjie cases of /,,//> v. 1‘nhinn *, L. K. L5 Kq. 
170 ; In Hr d/oss. (LS>;,» ;;[ (‘||. 1 ). Lit; Snnlli v. Smith, 
(lS!)lj (_’i. '5(1. In the piesegt ca-e l he mnrt.eigt <• might 
have called upon the imotgagor under s *ctiou Os of the 
r ri*ansfer of I’ropercy Acf L> give additional security, lie* 
did not adopt the course and claimed refund of the money, 
to which the mode igor consented. I’nder the-e circumstances 
it is plain that tin* mortgagor was not bound to pa> interest 
beyond one mouth, lieliam-e was placed upon the pr >\ isions 
of sc’ctions )0N and 111 ofiiie Lands Clauses Act of 1 s }*», 
relating to the acquisition i*i mortgaged |)roperties. It is 
sullicicnt f o ob-ervf- that the Indian Legislature lias not framed 
similar provisions applicable to this country.’' 

Apportionment between persons claiming adverse posses¬ 
sion :— The court in a L. A. ca-e can go into the question of 
title for the purpose of determining which of the contending 
parties is entitled to the compensation. It is not bound to 
award compensation to the ostensible owner in possession 
at the time of acquisition, /v ri.<hitn Juih/imi v. .!. llnninfi' t ^ 
L20 C. \V. X. LOTS ; LhS I. C. I .si. It is the cardinal principle 
of law that the party in possession is pritm facie entif led to 
the money which was paid for the acquisition of the land until 
some one else showed that lie had a prior claim, Chnmhr 
C.'iarau v. litdoo JJ/uhteu, 10 W. ]{. TS. As between private 
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owners contesting inter sr the title to tlm In ml, the law has 
established a limitation of 12 >cars ; alter that time it declares 
not simply that the remedy is barred, but that the title is 
extinct in favour of the possessor, tiunga doin'nd Mandril 
v. The Collector, 24 Pnrgmnts, 7 \V. R. (I*. (J.) 21 ; Hi* in math 
v. Uro/o Mahon, 10 \\ . R. til. On the acquisition of a piece 
ol land under the L. A. Act, it was found that the person in 
possession had taken possession of it on the death of the 
last male owner and hold possession without payment of rent 
for more than 12 years. lie asserted that he held the land 
under another person and nol under the rival claimant who 
was the reversionary heir of the last male owner. It was held 
that the person in such po-m^ion was entitled to the full 
compensation for compulsory acquisition, having acquired the 
right to hold the laud rent-1 ree by J2 years’ adverse pos¬ 
session. Ihtjhans Sttl/rnfa v. Jlatf Malnthir /Ve.sw/,*20-( '. W. N. 
S2S : 1 Pat. L. 4. 2.")S ; 27 1. C. 41)1. 


Estoppel of a tenant :—A certain land situated in a tou/.i 
and in pos-ession of a tenant was acquired under the L. A. 
Act. it was found that there was a survey by Government 
of tin* land in question and at that time the ollieers of the 
zaniinder were present. The register that was prepared after 
the survey recorded the enure land as hemp; in the proprietary 
possession of the tenant's mother, the executrix of the will of 
the tenant’s father. 4 here was no evidence that from that 
lime, if not from before, the zu.nindcr's people ever asked for 
or were paid any rent. The hover Court taking the view that 
that \\a.~, an assertion by the tenant, of a hostile title to the 
knowledge of the zaniinder held that the latter’s title was 
ex inn-iiished when the land was acquired more than twelve 
years alter tin* survey. It appeared also that live or six years 
before the acquisition the land whieli was tank was tilled up 
by the tenant. It v.as held bv the i [it'll Court that if land 
is in possession of a tenant of the owner it is tin* owner’s 
possession. Tin* tenant as lone; as he remains a tenant 
eannot be held to be in possession of his property 
adversely to the trim owner so as to bar his title by the 
statute of limitation. A person who was a ienant can only 
be said to have held adverse!) to tin* owner of the property 
when his eharaeter as tenant ceased and he becomes a 
trespasser on the land. The character of a tenant as a 
tenant ceases only when the tenancy is determined and 
not before. A tenancy cannot be determined by a mere 
disclaimer by the tenant that lie holds the property as his 
own even if it be to the knowledge of the landlord, if the 
landlord does not take any advantage of the disclaimer so 
as to be entitled to take possession of the land ; that the 
interest of the zaniinder subsisted at the time of the acquisition 
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nnd ho was entitled to compensation according to the value 
of the land ns it was before the tank was filled.up. 

Chand Malta tap v. (ittrupadtt Haltin', 32 (. . W.iS. <-0- 11 < 

I. C. 812 . 


Apportionment by Court is not an award but a decree : 

The decision of a h. A. Court, whatever may lx* its natuic, whe¬ 
ther passed on a re I ore nee under section 18 or under sections 
30 and 32 of the LA. Act. whether the dispute was between the 
Government and tin* party interested or,only between the par¬ 
ties interested inter se, was held in .1 [alamhathKnmhnmmatt v. 

Ac ha rat Harakat . 31 M. L. 3. 82 7 : 3 L. \Y. 172 3S I. (5.373. 
to be an award. In Haiti ram Ilhrttmtiralar /an/ v. Shaat 
Sander Stinudra . 23 Cal. 321 i, it was held that the term awartl 
includes an order l<*r apportionment under section .>1). 


The Judicial Committee, on the other hand, in Hnitniehnntlrn 
Uao v. liamnelntndra lain. 17> Mad. 320 : 20 C. \\. X. 713 : 33 
C. L. J. o 13 (LA 0.) observe : “It is true that in the c:v«e of Sre- 
eiiinltg Trinngnni Dnssi v. Krishna La! Den, 3M Cal. MOO: 17 
C. \\\ X". M,33n. following tin 1 earlier ease Hnfnrnm Hftrnmnrn/ar 
Hag v. Sham Sundt r A aremlnt, 23 ( *aL 320, it was decided that 
an order under section 32 may appropriately be deemed as an 
integral part of the award made by the Court, but Thru’ Lnrtf- 
ships regard this as a misapprehension as to the meaning of the 
atranl. 'Flic award as constituted by statute is nothing but an 
award which states the area of the land, the compensation to lx; 
allowed and the apportionment among the persons interested in 
the land of whose claims the Collector ha- information, mean¬ 
ing thereby people who«e interests are not in di-pute, but from 
the moment when the sum has been deposited in Court under 
section 3L (.2) the functions of the award have ceased ", and all 
that is left is a dispute between interested people as to the 
extent of their interest. Such dispute forms no part of the. 
award, and it would, indeed, be strange* if a controversy between 
two people as to the nature of their respective interests in a 
piece of laud should enjoy certain rights of appeal which would 
be wholly taken away when the piece of land was represented 
by a sum of money paid into court.” 


After the decision of the 1 V\ y Council, in Ilanmrhamlra 
lino v. Huinarhnndra llao, 2b C. \V\ X. 713 : 33 C. L. J. 
313, overruling the eases of Trinagan i Dassi v. Krishna 
Lai Deg. 1.7 C. \V. X. M33n, and Dalaraia Dhramaratar Hag 
v. Sham Sander Sumatra, 23 (J. 32b, it is futile to contend 
tint the order of apportionment of compensation between rival 
claimants in a L. A. case is an award or part of an jiward 
and appeal lies from an order of apportionment under section 
31 because it is an award or part of an award. 
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The question again arose for consideration in Venkata 
lirdfli v. Adinaraynnn , 52 M. 112 : (1929) A.I. K. (M)251, where 
Ratnesam, J., in discussing the question held tliat “si decision on 
a reference under section 20 was regarded as a decree and not 
as an award as then understood, and it attracted all the usual 
consequences of an appeal. The view taken there (/.«, in. Rama- 
rlutndra Run v. llimui.ehan.dra Ran, supra) was that it was a 
decree governed by the Civil R. C., and the Civil Courts Act. 
This was the. view taken also in Mahat'mya Kndnnihrm v. 
Thrrtharappa Mudoli.or, 29 M. L. W. 227 : (1929) AI. \V. N. 
92 : (1929) A. I. R. (M) 222.” \ r enkatasubba Rao, J., in the 
same case held ‘that whereas Rnrt III of the Act uses the word 
award* to describe the adjudication of a Court, section 20 and 
similar sections carefully abstain from the use of the term.” 

Appeal lies against order of apportionment: —The decision 
in reference under sec. 20 is not an award within the meaning 
of sec. 51. and hence no appeal would lie against it under that 
section. Decision in reference under see. 20 being one on 
rights of contending parties, is a decree within see. 2(2), and is 
appealable under see. 9(5 C.l\('., Mahal i/u;u Kuduo/han v. Thrr- 
timrnppa Muda/iar, 29 M. L. \\ . 227 : (1929) M. \V. X. 02 : 
(1929) A. 1. R. (M) 222. Though the order determining the 
apportionment of the compensation is not an award within the 
meaning of sec. 51, it is certainly a decree or of the nature of a 
decree and an appeal lies against it. Rayh/ninth Das Ilarjinm- 
<Ins v. Dishirt Suprrinlriulrut of Rot ire, Xasik, 57 Bom. 211 : 
25 Bom. L. R. 270 : 1 1 1 1. C. 710 : 1922 A. I. R. (Bom.) LS7. 


Forum of appeal: Tn Mahalinya Kndmnbmix. 7 hrotharappa 
Muda/iar, M. L. \Y. 227 : 11929) .M. \V. X. 02 : (1929) A. I. 
R. (M) 222. some lands were acquired under the L. A. Act and 
the L.A. Ollicer passed an award and referred to the civil court 
under section 20 the claims of the contending parties. One of 
the questions for decision that arose in the cast* was to what 
court should an appeal against the decision of the Subordinate 
Judge in the matter lie. The Court in delivering tin* judgment 
held : ‘sec. 5 1, L. A. Act of 1*9 I provides for an appeal to the 
High Court from the award or any part of i lie award of the 
Court in any proceedings under this Act. A decision in a 
reference under s. 20 is not an award within the meaning of 
s. 51. The decision of a court as to tin* rights of the conten¬ 
ding parties on a reference under s. 20 can not be said to bo 
an award under the Act. In Rnnmchandru Rao v. Rama- 
rhandnt. Jiao, 19 J. A. 1.29 : 15 Mad. 220 Their Lordships of the 
Rrivy Council observed : ‘from the moment when the sum has 
been deposited in court under section 21, sub-section (.2), the 
functions of the award have coast'd and all that is left is a, dis¬ 
pute between interested people as to the extent of their interests. 
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Snell dispute form* no port of tin' award, mnl it woiilil indeed 
be st ran lie it n controversy between two people ms to the 
nature of (heir respective interests in n piece ol laud should 
enjoy certain rights ol appeal which would be wholly token 
mwiiv when’ the piece ol hind wms repres<'nted by m sum of 
monev paid into Court.' 'Pin' amount in\olvod in tin' present 
Mppeals i- less than Ks. 2000 and an appeal therefore under the 
Madras Civil Courts \H ii< * to the Di-trict Court as the 
amount dm"-! not evened 1C. .>000. It the appeal is against tin', 
award. i./\. auain 'f tin* amount ol tin- award, no uoiiiit .in appeal 
would lie to the Murh ( ouit. lint it is only an appi :d auaiimt an 
order t!> 1 rnoiniiiu - th>‘ ii\d rrj,! I s id tw sC (tl contending 
p.artie-. tin* order o: tin? subordinate »lndtie m a decree in 
ei\ 1 1 ] TO' - oil iu‘Is i lie ap) ea 1 11 Mist i ie t o t lie 1 *i:-t riet •! ndl£(* as 
the ami anI iuvelv! d i- l"*" than IN. .>00!). I* nlle>\\ mil t lie 
above ;l Vleli '< ided ill 1 I nl.ilhi It'rihij V. Aulnan a>iana It'fl't, 

52 M:.d. Lid: i I !'2‘* 1 A. 1. lb ■ A A ltd i, t hat the d< ci'ion of t he 
court of a subordinate dm lev upon ;i relerenee made to il under 
seetioii I’D ot the 1 . A. Ail. i not an award under Pari III of 
the Art, but C a decret , a" ‘. b t h * mi bie'-t mel fer oi the b' is 
below* It'-. 5000. an appeal Com liie deei'-ion lie', t i I lie 1 >ist net 
Court and not to the Ilijii Coni’ under m ,d (in* lit. it, is 
a decree jv\ erned by the C. I'. ( \ and t lie ( i\ ii ( onits Aet. 

Res judicata :— Cpon the cmi't rind ion of the L. A. Act a 
(leei'ien of the L. A. 1 'ourt if not appealable, am: it tiici<- m an 
appeal, tile deei'ion «d‘ t’ne appellate Courl. is fmai and not 
liable to be contested 1 »\ a Miit. A ihnnai. >;,/'/</ i■'u v. liamh- 
mt'llitxi. [ (In A •j!‘U''" h /• v. .Co'" i/iln' Lai, f C. 

dUd, I'ontctiv .).. in deciding tie* «p 1 1 ■ -t i«i a- to whether a deci¬ 
les’! ! lie ii eated a-* / r, 

r l ehieta lit to h«dd that 
'lunild be ( real *d a- , < ■ 


mom under the ' . Act (X ol l'Ctii 
i"ii k nlu. held : ‘’1 should lie •■•ar' , ei- 
am deeir.ion .tuder the L. '.el 


Jaa'nafa with re.'P’eet to tin* tit! * to o 
belotiLtimr to persons who nia; con 
section b' ! , because altlnm'di a de* > mo 


of parr , of t iie property 

bel Ot e fee 1 1 id li“ 11 lldcl’ 

ui'd< r ■! ion 2,0. witli 


respect to Liu* particular money i' \i 


mv Lie’ ("nurl i 


decision which is linal with re-pi ri thereto "ole- s appi aleil 
from and any party Minimum d beb.re thcdmlio ..mi ii:m nol 
appeared is bound by sue!. d<ci'ion, ! don’t think that a deci¬ 
sion of the .bidce wit ii re-mat to eoinpen-at ion immc, -dioiild 
be treated as yes- jai 1 it nlu aiVoetiny otiier parts of the claimant's 
property.*’ 

The abovo case was followed in Uni lilt nia 1 )>><!'> j Dca 
I lainalar v. Ka/irhantn, 11 (’. W. !N. 525. An adjudication 
as to the right ol' persons claiming compensation under, the J,. 
A. Aft. 1 of L>!Uf, concludes tin* question between tin* sum: 
lwihs in subsequent proceedings, MuUtuln i v. Xolunnuti, 20* 
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M. 200 ; Chutrkarum Mnkki y. I't/t/rtprulh, 20 M. 270. Tt is not 
competent to tin; civil court in tin; case of the same question 
arising between the parties to review a previous decision no 
longer open to sippesiI given by another court having jurisdic¬ 
tion to try the second ease. This principle, is of general 
application and is not limited by section 11. of the O. I*. so 
that the fact that the decision in question was not obtained in 
a lormer suit did not ninhe any difference, for it lias been 
recently pointed out by the Judicial Committee in Hook v. .h/- 
■numstrntur-drnernt of lirmjni , IS 1. A. LsT : -IS (’. lb!) : 2.7 C. 
\\ . X. 1)1.7, that, the i>rineiple which prevents the same case 
being twice litigated is rf general application and is not limi- 
ted by llie specific word.-, of the ('ode in this- respect. Huma- 
rhuuilru lino v. ilomut lu/uilni Hun. 22 ('. \V. X. 712: -’o C. L. J. 
.»I."> (l*. ( 1 ). A prior decision in a 1a~e, though h'-tm.eea 
th(' same parties and in respect of adjacent land,-is not res- 
ituittulu if laud is acquired under dii)*>rent not ilication. A ur- 
siiu/tlus v. Srt i Hurt) of Shtir, fLX'.s) A. J. il. (id 2b;;. 

Separate suit does not lie for apportionment : -The (‘omt 
in a land acquisition ca-c can go into flic quedion of title for 
the purpose of determining which of the contending parties 
i-> cutii led to the compeii'-ai ion. KnHmu Kf/unni v. If. lUttun- 
I'nlu. 20 C. W . X. li>2s. In a reference under section l* of 
tlie L. A. Act thf' !)i-trict Judge vahud tli** compensation 
to be given in the rase. One II. then applied to the District 
Judge for payment of the am amt to him and the applica¬ 
tion was opposed by other persons who claimed title to the 
property, some cl.liming the whole of the compensation money 
and ethers, portion-’ of it. The 1 h-drict Judge's order on the 
application was : " This suit be dismissed. The parties may 

seek lvdre-e-e.-, in the civil court." II appealed to the High 
Court. It v.;is held that the order ol tli ■ I)istriet Judge was 
without jurisdiction. Me ought to have apportioned tin; 
amount of the eompen-ation awarded as he thought tit. I In risk 
Chuntfru 1 uutlri to v. Iiitn'tohn tut I)eiu,^K_\ \\ . X. 22 L. 

Whenever a question of title arises between rival claimants, 
it niii-t, nnder'the terms of the L. A. Act .,-o decided in tho 
ease ami cannot be made the ■sidojeet of a separate suit. 
I'nihiifiii v. Sr.-utu;// of Stuff', 1 ('. Id. -J. 2.7l>. All qm.mtions 
of title a' - i'.ing between the ri\nl claimants in a L. A.proe* eding 
should be decided by the L. A. Judge in the L. A. oa-e and 
should not be left to be deJded by a separate suit. Tho, court 
was bound to decide all points, the decision of which was 
necessary to enable it to pu.-s orders as to tin* disposal 
of the money including questions arising as to who was tho 
proper heir of the claimant who had died after the deposit ot‘ 
money in court. Xihal Knar v. Secretary of State, 13 I. C. 
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550. Xo civil court has any jurisdiction to go into any 
question decided by the L. A. court. In a claim disposed of 
by the Collector in the course of L, A. proceedings under the 
special procedure prescribed by Act I of 185-1 the Collector’s 
order or adjudication of the rights of the owners or claimants 
to the property for which compensation was assessed and 
awarded cannot be questioned otherwise than by a reference to 
the court under tin* provisions ol the. Act and the civil courts 
are not competent 1 o re-open and determine matters disposed 
of in accordance with the Act in a separate suit. -1 ifloloL 
Shah v. f'hanttt Has, Lti 1*. W . R. 15 RJ : II l- O. (WI¬ 
NY here on acquisition of land under the 1;.A. Act a party to 
it was served with notice he was bound to apply for reference 
endorsee. IS of the same Act when he was dissatisfied with 
the Collectors award and he could not maintain a suit in the. 
ordinary "civil court, Saihrsh ('/intuit'd v. Hr joy Chaial, 21 i 
C. \Y. X. 50<> : 55 J. C. Til. The plaintii'V, who was tin* owner 
of a plot of land was not entered in the klirtral as such. 
Proceedings having boon taken under the L. A. Act lor the 
acquisition of the plot, the collector gave the notice required 
by section 0 (.7) of the Act to the person entered in the khrtnit 
as the owner of the plot but no notice was given to the plain¬ 
tiff’. When tin 1 award was made, however, the plaintiff filed 
a petition of objection t hut the compensation should be paid 
to him and not to tin* recorded owner to the plot and the 
amount of ' a omponsutinn was consequently put to his credit 
in the treasury. No notice had been given to him under 
section 12 (2) of the Act, and In* made no application under 
section IS for a reference to the court. lie subsequently 
brought a suit for a declaration that the acquisition proceedings 
were null and void for want of proper notice, it was held 
that the -nit was not maintainable and that the pluintitl' should 
have availed himself of the procedure laid down in section 
18 of the L. A. Act, Srrrr/ani of Stair v. (Jnantar Alt, 
Ki A. L. J. tit>5 : 51 I. (J. 501. 

A civil suit between rival claimants about apportion¬ 
ment of compensation awarded under the L. A. Act is 
maintainable where there has been no udjitdicutinn of the 
dispute by the Collector, nor a reference to tin* District 
Court. l}n ijo v. It os l/a a llrg , 52 1. C. J81 : (L02li) A. I. R. 
(L) 221. If a person having full opportunity of getting 
his rights adjudicated in accordance with the maehipery 
provided by section IS disables himself from availing of it 
by accepting the compensation without any protest or if for 
any other reason he does not make tin* necessary application 
under section 18, he cannot maintain a suit in the ordinary 
civil court to re-open the question by asking to recover com¬ 
pensation on the allegation that it was wrongly paid to other 
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persons. ChJmli Ram v. Ch. Ahmad Shaft , 9 O. W. N. 1176 : 
141 1. C. 074 : 1933 A. I. It. (Oudh) 100. 

When separate suit for apportionment lies :—On a 

reference to the District Judge under sec. 30 of the L. A. Act 
by consent of parties, the Judge passed an order for payment 
of compensation money to one of them after four months, if 
in the mean time the other party did not institute a suit to 
establish his right to the money. The other party did institute 
a suit within four months but it was withdrawn on objection 
as to non-joinder with leave to institute fresh suit and then 
the present suit was instituted in proper form. It was held 
that the condition of the .Fudge’s order was complied with 
in the institution of the first suit and that the District Judge's* 
order was passed by consent of parties. The munsitf had 
jurisdiction to entertain the suit for determination of the right 
to money awarded as compensation under the *J j. A. Act. 
Xarasuiha liotr v. Ram Ran , ;5 M. L. .J. 79 ; Ifnrislt Chmnlni 
Chnltrijtr v. llhahaUn ini, S C. W. X. 321 ; Ilham It Simj/t v. 
Ramadhin Ratj, 2 (’. L. J. 359 ; Rilrhttrirr v. Pcnunal 
Kotnm , 11 M. L. T. Kit) : (1912) 1 M. W. X. 163 : 13 I. C. 651. 
A person claiming a portion of the compensation awarded by 
the Collector in L. A. proceedings is entitled to maintain a 
civil suit to establish his claims where ihe question of appor¬ 
tionment of the compensation money 1ms not been determined 
bv tin? Collector, Chanda Call v. I jail i Raja in, IS I\ \Y. R. 
1919 : 19 I. C. 6,57 ; l'mu v. Rnshan I ivy, 92' I. C. 1S1 : 1926 
A. I.R.(L) 32L. 



PART V. 


I *AV'll-: N'T. 

31. (J) On making :m award imiVr portion 11, the 

Collector sCdl lender payment of tlie 
l’:iyn.(ni <>l I'Mirt' n- <*,nil]>e::ition awarded 1 »y him to tin; 
fi . i!i;i .] e r sons interested, entitled Unrein ;ir- 

enrdh-g to die :in\ it!, end shell pay it. 
to them r.nh.-s ’,mv\ tilted »>y some one or more of tin* 
• contingencies mentioned In tin 1 next mih-seetion. 

i • 

(lh 'll they shall not consent to receive it, or if 
there he no person competent to alienate the land, or if 
then* he any d'sj r.te as {<* the 1:»1 <* to receive the com¬ 
pensation or as to the apportionment of it, the Collector 
shall deposit the amoent of the compensation in the 
Court to which a reference under section 1<S would he 
submitted : 

Provided that any person admitted to he interested 
may riccive such payment under protcsl as to the sulli- 
eieney of the amount : 

Provided also that no person who has received the 
amount otherwise than under protest shall he entitled to 
make auv application under section IS : 

Provided also that nothin? herein contained shall 
a fleet the liability of any person, who may receive the 
whole or any part, of any compensation awarded under 
tin’s Art, to pay the same to tin- 'person lawfully entitled 
thereto. 

(-V) .Notwithstanding anythin? in this section the 
Collector may, with the sanction of the Local Covorn- 
ineiit, instead of awarding a money compensation in 
res]!.'el of any land, make any arrangement with a person 
having a limited interest in such land, either by the 
grant ot oth<r lands in exchange, the remission of land- 
rev' ii'ie on other lands held under the same title, or in 
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such other wav as may he equitable having regard to 
the interests of the parties concerned. 

( I) Nothin'!: in the last foregoing sub-section shall 
be construed to interfere with or limit the power of the 
Collector to enter into any arrangement with any person 
interested in the land and competent to contract in res¬ 
pect thereof. 


Object of the section :—The SGleet < loinmittre in their Re¬ 
port dated 1st Kobre.urxffLsp:; stn(<*d : ‘“Chapter V of the Art 
eonemms the payment of ronipon^ ition. We have added clauses 
In section 10 (old A< , t X o r I^TO) ;t -. iimended hy section 12 of 
tin 1 iJill, empowering. on (h-* o>i ■ imivl, thf* < loHe.-ror to deposit 
the amn.int of his award in Court, when for any vea';.^ there 
is no person able and willing to receive it, and on tl\e other 
empowering tin* owner of Hie In ml, if dissatblicd with the 
.award to a<*.eept the amount under prot"-t. To that extent 
it will no longer he to the advantage of the owner to protract 
the proceedings and run on a claim for interest, ; for if, not- 
wi'lishiinline the express iM’ivileLi-* given to the ownin’, he 
refuses to take the compensation money placed sit Ids disposal, 
lie has no claim to interest on it.’’ 


'Pile Select (Committee in el. ^ of their Report d;ited 23rd 
Mareli 1S*K> furl her remarked: ‘Section ;>|. contains the 
regulations as to tic' piym'mt of the compensation money. 
To this we have addi d additional sections la iug down 
procedure of tlm CoILetor and the Judge in those cases 
in which the occupant of the land ae<|uiml is from any 
disability incompetent, to alienate it, or in which the 
compensation money must remain in deposit till th° settlement 
of a dispute as to title. One of the objections urged by Local 
Governments against the present law was that excessive charges 
of interest, accumulated agaiiut Government when owners 
refuse the Collector's award. The revised Bill met this 
objection by requiring the Collector to make immediate pay¬ 
ment of his award, and empowering the owner t > take payment 
of tin' compensation tendered, without prejudice to a protest, 
regarding tin* sulheieney of it. In tin* eus" above-mentioned, 
however, it is only fair to the owner that 1 he compensation 
money deposited by the Collector should he immediately so 
invested as to yield him interest till the title to it is settled. 
We have added a section giving formal power to the Collector 
with sanction of the Local Government to adjust compensation 
by an exchange of land, a method of settlement, which has bemi 
found in some provinces useful and convenient to all parties.’’ 
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Win'n once the award as to the amount has become final, 
all questions ns to the fixing of compensation are then at an 
end. The duty of the Collector in case of dispute as to the 
relative rights of persons together entitled to the compensation 
money ; is to place, the money under the control of the Court,, 
and the parties then can proceed to litigate in the ordinary 
way to determine what thbir right and title to the property 
may be. Iltnnachandra lino v. Umnachundra Into, 2(5 C. AY. N. 
7(53 (l*. C.) : 35 C. L. J, 515. Sections 31 and 32 of the L. A. 
Act arc intended by the Legislature to protect the interests 
of the reversioners when land is taken from the possession ol a 
person who holds it only on a life-estate and a widow holding 
a life-estate under the customary law is within the purview 
of those sections. (luinji v. S<ihIh, 1L(» 1. C. .'J.io. 


Contingencies for deposit of compensation money in 
Courtv .Oft making as award under section 11, the Collector 
shall tender payment of the compensation awarded by him to 
the persons interested entitled thereto according to the award, 
excepting in the following eases, ri\ :—(l) If they shall not 
consent to receive it, (2) or if there he no persons competent 
to alienate the land. (3) or if ihcre be any dispute as to the 
tide to receive the compensation or as to the apportionment 
of it ; and in these eases it is the duly of the (.’oiledor to 
deposit the amount of the compensation in the (_'onrt to 
which a reference under section IS would be submitted. 


Extent of deposit by the Collector : -it is the duty of the. 
(jinvcinment to deposit in Court the wlmle of the com penpal ion 
money which it may be required to deposit by the .Yet, frr< from 
iniy deduction. When a demand D made by Court ollieials, 
under Court rules for poundage fees ia respect of such deposits 
Government has to pay such poundage fees in addition to the 
compensation money. The (’ourt has no power to direct 
that a portion of the compensation money deposited should be 
refunded to Government as representing the poundage 
and fees paid by it when the money is deposited in Court, /vs 
the money is compensation in respect of land acquired the 
Court lias power only to direct payment, of such money without 
any deduction to the person or persons interested. When land 
is acquired for a company, the poundage and fees which may 
become payable during the course of proceedings, may be re¬ 
covered by Government from tin; company as cost of acquisi¬ 
tion. In Jtr Pestonjrr Jehunrjir, 37 Horn. 7t» : 11 ISoin. L. K. 
507 : 15 J. C. 771. The Government is bound under the 
provisions ot the L. A. .Yet to have ready in tin* District Court 
the amount awarded by the referring officer, for distribution 
according to the decision of the District Court. Jf the District 
Court had in a proper reference increased the amount of com- 
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-pensation, Government is bound to pay into Court the amount 
of irfqreiased compensation. . Deputy Collector , Coconada v. 
Maharaja of Pitapur, 50 M. L. J. 412 ; (1926) M. W. N. 128 : 
93 I. C. 651 : (1926) A. I. R. (M) 492. 


Failure of Collector to deposit i—Tt should be npted that 
the third proviso to section 31 (2) comes into operation only 
when clause (2) to section 31 has been obeyed, that is, when the 
Collector deposits the amount of the compensation in the Court. 
In Deputy Collector, Coconada v. Maharaja of Pitapur, 50 M. 
L. J. 412 : (1926) M. W. N. 128 : 93 I. C. 651 : (1926) A. I. R. 
(J\I) 492, the District Court directed that the amount awarded by 
it should be paid to each party. The L. A. Collector, instead 
of depositing in Court the amount to be apportioned, paid over 
to the tenants the amount awarded by him to them. Conse¬ 
quently for the zamiuder’s share of the total compensation the 
balance due to him was not available in Court for payment 
over to him. The Government’s view was that the 'zaminder 
must recover it from the tenants to whom it was paid in excess 
and calls in aid the third poviso to section 31(2). The Court 
held that this proviso has no application in the present case. 
Tt only comes into operation when section 31 (2) itself has been 
obeyed and does not apply to a case of excess payment wrong¬ 
fully made. The Government was bound under the provisions 
of the L. A. Act to have ready in the District Court the amount 
awarded by the referring ollicer for distribution according to 
the decision of the District Court. If the District Court 
had in a proper reference increased the amount of compensation 
Government is bound to pay into Court the amount of 
increased compensation. The principle is not altered when an 
apportionment of the compensation amount is increased* and 
if the referring ollicer had obeyed sec. 31 the necessary money 
would have been there. Tt is not right that Government should 
throw on a party, whose property it has compulsorily acquired, 
the risk and burden of recovering the compensation from some 
one else to whom Government lias wrongfully paid it. Whether 
Government can by appropriate proceedings recover the excess 
from those to whom it was paid is for Government to consider. 


First contingency of deposit: Refusal to receive or accept 
the compensation: —See. 31 (/) provides that on making an 
award under section 11, the Collector shall tender payment 
of the compensation awarded to the persons interested entitled 
thereto according to the award and on their refusal to receive 
or accept the same, the Collector has no other option but to 
put the compensation awarded by him in civil deposit, i.e., in 
deposit in Court. 

Second contingency of deposit; Incompetency to alienate:— 

Lunatics, idiots, and minors, are not competent to alienate. It 

19 * ’ 
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has been observed by Their Lordships of the Judicial Committee 
of the Privy Council in Buchmestcar Singh v. Chairman , Dar- 
bhanga Municipality, 18 C. 09, that “the guardians of the 
minors, and the committees of lunatics or idiots shall bo deemed 
respectively the persons entitled to act to the same extent as 
the minors, lunatics or idiots themselves, if free from disability, 
could have acted. These words must be read with reference 
to the obligations and duties of guardians and committees. 
Although the Court of Wards had no power to alienate 
the land for the purpose for which it was acquired, 
possession might have been lawfully taken of it if the 
provisions of the L. A. Act had been complied with. It is not 
true, as the High Court seems to have thought that as the 
Malmraia, if he were of age, might waive the right to compen¬ 
sation, his .guardian might do so. 'I he Maharaja, if of age, 
might b»ivc made a present of the land to the town but it was 
known by all parties that the manager had no power to do 
this.” 

Owners of service inam :—A service ittant, unless enfran¬ 
chised, is land which the owner is incompetent to alienate 
within the meaning of sections 31 (2) and 32 ( /)of the Ij.A. Act, 
GovimUi Gointthtr v. liuntcin , 2,5 1. C. 600. 

Hindu widows ;—Where land which was taken up by the 
Government under the L. A. Act for public, purposes was held 
at the time by two widows holding the usual Hindu widow’s 
life estate therein, it was held that the compensation awarded 
for such land should not be paid over to the widows but should 
be invested in land to be held on similar terms, Sitcom tan Hat v. 
Mohr it (1899) A.AV.N. 9G; S/ico Prasad Singh v. Jalcha Kit n tear , 
24 All. 189. Sections 31 and 32 apparently provide for the case 
of persons not having absolute power to alienate the property 
acquired and so a widow holding a life estate under the custo¬ 
mary law comes under the purview of secs. 31 and 32 though 
she has power to alienate for necessity. ML (iangi v. Santa , 
116 I. C. 3o5 : (1929) A. I. 11. (L) 736. A piece of land with 
some buildings and trees on it was taken up by the Government 
under the provisions of the L. A. Act 1891. The land belonged 
to a Hindu widow but evidence was given in her behalf that 
her husband's native country was ttikancer, and that according 
to the personal law, his widow would take an absolute interest 
in the property left by him, and not merely an ordinary Hindu 
widow’s estate. It was held that the widow was entitled; to be 
paid the whole of the price awarded for the land and not merely 
to have it invested for her and to receive interest duping her 
hfc-tune. Krishna Bai v. Secretary of State , 42 A. 555 : 18 A. 
L. J. 695 : 57 I. C. 520. 
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Trustees and shebaits :—Land dedicated to an idol or to 
religious and charitable purposes is land belonging to the 
shebait or trustee “who has no power to alienate the same.” 
Kaminee Debi v. Promotho Nath Mookerjee , 89 C. 33 :12 C. L. 

J. 597 : 10 I. C. 491. The position of a shebait is analogous to 
that of the manager of an infant. He is entitled to possess and 
to manage the dedicated property, but lie has no power of 
alienation in the general character of his rights. Section 31 ( 2) 
applies to a shebait since lie is not competent to alienate the 
land. Bam Prosanvo Xundy v. Secretary of State, 40 G. 895 : 
18 C. W. N. <’53 : 22 T. C. 272. Properties set apart for chari¬ 
ties are prima facie inalienable ; and where such properties are 
acquired under the L. A. Act the award made thereunder may 
direct the investment of the compensation money. Shiva Rao 
v. Xagappa , 29 M. 117. 

Karta of Mitakshara joint family : —The karla of a Mitak- 
shara joint family represents the joint family and he is the 
proper person to receive the amount in deposit. Where a 
joint family property was acquired under the L. A. Act and 
before the compensation money was withdrawn, the karta in 
whose name the property stood died, it was held that the person 
who next became the karta of the joint family was entitled to 
withdraw the money and not the heir of the last karta. Dinda- 
yal v. Ram Baba, 32 G. W. N. 815. In Day a Chand Parruk v. 
Tihim Singh, (1929) A. T. R. (G) 379, the L. A. Court refused 
the application for withdrawing the compensation by the karta 
of the family, holding that the karta was not a person who had 
power to alienate the property as contemplated by section 32 of 
the L. A. Act. The High Court in revision held that “the case 
can not be distinguished from the case of Dindayal v. Ram 
Baba. In the last mentioned case the karta of the family was 
allowed to withdraw the compensation money. We sec 
no reason why a similar order should not be made in this 
ease.” 

Third contingency of deposit: Dispute as to title or appor¬ 
tionment It has been seen (s. 30) that when the amount of 
compensation has been settled under sec. 11, if any dispute 
arises as to the apportionment of the same or any part thereof, 
or as to the persons to whom the same or any part thereof is 
payable, the Collector may refer such dispute to the decision 
of the Court. It follows that in sending the reference the 
Cpilector has to send also the compensation awarded by him, 
in r^jsird to which there has been the dispute to the civil court 
itt icivil deposit for determination of the question of title to the 
whole or portions of the same, which has been referred. The 
compensation money remains in deposit in - Court till the final 
determination of the question of title or apportionment. 
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Right of disposal by Court of the money in deposit s—As 

to how the money in deposit in Court under section 31 would 
be disposed of by Court has been dealt with by sections 32 and 
33 of Act I of 1S9-1. Section 32 deals only with those cases in 
which the money in deposit was awarded in respect of land 
“which belonged to any person who had no power to alienate 
the same” and section 33 deals with cases other than those 
mentioned in section 32, i.c., with those cases in which the 
claimants did not consent to receive the compensation or there 
was dispute as to the title or apportionment of it. It is the 
Court which has got the complete control over the money. It has 
jurisdiction, pending the decision, as to who is lawfully entit¬ 
led to it, to take charge of the money or to put trust in some 
of the parties and permit him to retain custody of the money 
until he decides the rival claims of the parties. Jiiqnl Kishore 
v. Prut ah Dei, 2(5 A. L. J. 250 : 113 I. C. 7 : (192,'>) A. I. R. 
(A)239C X * 

Directions of the Civil Courts binding on L. A. Court:—It 

is clear that the minors, lunatics, Hindu widows, administrators, 
and shebaits arc amongst those who are incompetent to alienate 
property and hence they are not entitled to receive the eoinpen - 
sation money from the Collector. In cases of minors and luna¬ 
tics, their guardians arc competent to alienate land with the 
sanction obtained from the District Judge. This is also the 
case of a person to whom Letters of Administration have been 
granted. Ho had no right to alienate the property except with 
the leave of the Court which has granted him Administration. 
"Where the natural guardian of a lunatic, in whose name a sum 
of money representing his share of compensation money paid 
by the Land Acquisition Collector was in deposit in the court 
of the L. A. Judge, obtained an order from the District Judge 
under section 57 of Act IV of 1912 for payment to him of a 
portion thereof for the maintenance of the lunatic, the L. A. 
Judge had no jurisdiction to refuse the guardian’s application 
for withdrawing the money. Satyendra Noth Day v. Secretary 
of State , 20 C. \V. N. 975. 

It has been held in Mrinufini Dost v. Ahinash Chandra 
Dult, 14 C. W. N. 1024 : 11 C. L. J. 533 : (I I.C.508 that “the 
compensation money representing the estate of an incom¬ 
petent person partakes tin* nature of real property and 
does uot lose its character as such because it has been 
transformed in shape.” An alienation made with the permission 
of the District Judge by a Hindu widow who had obtabled 
Letters of Administration in respect of the estate, is valid as 
an absolute alienation under sec. 90 of the Probate and Ad¬ 
ministration Act irrespective of the existence of legal necessity 
Kattukhya Nath Mtilchcrjcc y. I lari Charan Sen , 2(5 Cal. 007. A 
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purchaser of property from a Hindu widow who was an ad¬ 
ministratrix of her husband’s estate by virtue of leave obtained 
from the Judge of the Probate Court, is not required to prove 
legal necessity for sale and is entitled to the whole of the 
compensation money awarded for the acquisition of the land 
purchased by him from the Hindu widow, Chunilal Haider v. 
Mokshada Debt, 31 C. L. J. 373. 

In hi re K. S. Bomrjet \ 107 I. C. 738 ; 1928 A. I. R. (Cal.) 
402, the order appointing the petitioner as receiver ran 
in the following words : “and it is further ordered that the 
said receiver be also at liberty to withdraw the securities 
representing the compensation money...and deposited with the 
Tribunal of the Improvement Trust, Calcutta and the interest 
accrued due and t*» accrue due thereon.” The President declined 
to part with the securities inspite of the above drdor of the 
Court. It was held that under section 32 the Acquisition Court 
is not absolutely vested with the compensation money. It is 
apparent that the possession of the receiver is the possession 
of the Court and the money, if made over to the receiver will 
remain in c a stadia legis. The law does not vest the Acquisition 
Court with such power as to retain the money in its possession 
in spite of the direction of a competent Civil Court. 


Receipt of compensation under protest :—When a claimant 
is dissatislied with the Collector’s award, it is but natural that 
he should take the earliest opportunity to signify his dissent 
from the same. He raii't refuse to accept the compensation, 
lodge his protest against the award of the Collector by a petition 
for reference under section 18. The law presumes consent in 
the absence of any protest and in the event of a claimant rcceiv- 
-ing the compensation without recording his protest against it, 
he is precluded for ever from praying for a reference under sec. 
18 of the L. A. Act. Hence it has been provided in the proviso 
to sec. 31 (2) that “no person who has received the amount 
otherwise than under protest shall be entitled to make any 
application under sec. IS.” According to the ordinary princi¬ 
ples of agreement when an offer is made and accepted 
it becomes a contract and binding on the parties. In cases 
in which a claimant accepts the award, that is, the tender 
of the Collector he cannot be permitted to object to the same 
and claim a reference thereof to the Civil Court. Similarly a 
person who has taken payment icilhont protest must be deemed 
to have waived his objections to the award, if any, and cannot 
claim a reference thereafter, [ride section 20 (b). 

Suit to recover compensation money :—The intention of 
the Legislature to make proceedings under this Act final and 
to make the mode of dealing with the questions to be raised 
under this Act exhaustive and self-contained is quite clear. The 
third proviso in sec. 31 (2) follows a declaration that “payment 
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of the compensation shall be made by the Collector according 
to the award to the persons named therein, or in the case of an 
appeal according to the decision on such appeal.” That no 
doubt, is intended to include the case of a decision midcr 
sec. 39 of the old Act of 1X70. It provided that any person 


who might receive the whole, or any part of the compensation 
awarded under this Act (Act X of 1X70) shall be liable to pay 
the same, and no doubt compellable by suit to pay the same to 
the person lawfully entitled thereto, and what the legislature 
had in view was that if any person bv virtue of a particular 
title, which was not really vested in him at the time, should 
prevail against any person claiming under a different title before 
the court upon the question of apportionment, he shall be liable 
and compellable to pay over the money which he may have 
received under that decision to some other person not a party 
to the process in whom that title really vested, not that it should 
be competent to the parlies after a full inrestiyatiou before the 
Court under see. 39, and after an appeal to briny a regular suit 
and reopen the identical question before a different Courts A 
decision of the Court if not appealable and if there is an appeal 
the decision of the appellate Court is final and not liable to be 
contested by a suit. Nil mo nee Singh Deo v. Ilutnbundhoo Hoy, 
4 Cal. 757 (7151). 


In proceedings under the L. A. Act the persons entitled 
to take land compulsorily, deal only with those who are 
in possession of it, or who are ostensibly its owners. It 
may happen that the real owner, being an infant, or a person 
otherwise under disability does not appear and is not dealt with 
in the first instance. There is, therefore, the proviso to the 
effect that nothing contained in that or the preceding sections 
shall affect the liability of any person who may receive, the whole 
or any part of any compensation awarded under the Act to pay 
the same to the person lawfully entitled thereto. This applies 
only to persons whose rights hare not been dealt with in adjudi¬ 
cations in pursuance of 'secs. 3N, oil and 40 (Act X of 1X70) and 
does not permit a person whose claim has been disposed of in 
the manner pointed out in the Act to have that claim re-opened 
and again heard in another suit. Xilmonce Singh Deo v. Ram 
Bandhu hat, 7 Cal. 3XX (P. (J). A person claiming a portion 
of the compensation awarded by the Collector in L. A. proceed¬ 
ings is entitled to maintain a civil suit to establish his claims 
where the question of apportionment of tlie compensation money 
has not been determined, Chandulal v. Ladli Begum , 18 P. \V 
K. 19.9 : 49 I. C. 057. 


"Where property, subject to a mortgage, is acquired by 
Government under the L. A. Act and the whole compensation 
is paid to the mortgagor without notice of the mortgagee, 
the mortgagee may claim a reference under sec. IX to 
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the Civil Court and after the expiration of f> months he is 
confined by the Aet to a suit under sec. 31 against the person 
to whom money was wrongly paid. There is no other remedy 
at all either against the Secy, of State or the L. A. Collector. 
Where a new right is brought into existence by a statute and 
a remedy in respect of that right is also given by the same 
statute, that remedy is exclusive of any ordinary rights. The 
compensation money payable under the L. A. Aet is payable 
under that Act and that Act only. Any rights in respect of it 
are creatures of the statute and nothing else. The statute, in 
creating the rights, has given the remedies to be exercised in 
respect of those rights. The principles of the L. A. Act are 
that the Crown should in the first instance be allowed to recog¬ 
nise tin; person in possession as ostensible owner. A mort¬ 
gagee as such need not be recognised at all, though he can with¬ 
in a certain time and within certain limits come in and insti¬ 
tute proceedings provided under the Act. Secretary of Stale 
v. Kuppnsanri Chctti, 1U M. L. J. 3(>1 : (11121) M. W. N. 138 : 78 
]. C. 82 : (11)21) A. 1. It. (M) 521. Where the L. A. Officer, 
after a person is adjudicated an insolvent, erroneously pays to 
his mortgagee on a void mortgage, a certain amount as com¬ 
pensation instead of paying the same to the Official Receiver 
who has no notice under S. 31, L.A. Act, of the proceedings, the 
Ollicial Receiver has a right to sue for the recovery of the 
amount paid, Dharaiuadas Thaiccrdas v. Sorabji , 121 I. C. 87G : 
11)30 A. I. It. (S) 75. 

When no suit lies :—Some lands were acquired for a 
railway and the Collector after serving notice under the L. A. 
Act, upon the zumindor and the patnider apportioned the com¬ 
pensation money half and half between them. Neither party 
applied for a reference under section 18, to the Court under the 
L. A. Act and the patnider withdrew the amount awarded to 
him. The zaminder thereupon brought a suit for recovery of 
the amount withdrawn by the patnider on the ground that 
under the patni kabuliat the patnider was not entitled to any 
portion of the compensation money. It was held that the 
zaminder haring been served with notice under section 9 of the 
Act, teas bound to apply for a reference wider section 18 when 
he teas dissatisfied with the award and he cannot maintain a 
suit in Ihe ordinary Court to rc-opcn the question. The Act 
creates a special jurisdiction and provides a special remedy. 
And oridinarily when the jurisdiction has been conferred upon 
a special Court for the investigation of matters which may pos¬ 
sibly be in controversy, such jurisdiction is exclusive and the 
ordinary jurisdiction of the civil Court is ousted. Bhandi 
Sing v. Kamadhin Roy , 10 C. W. N. 991 : 2 C.L.J. 359. 

Under the third proviso to section 31, cl. (2) a person 
who was a party to the apportionment proceedings cannot 
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re-open the question by a regular suit. The proviso must 
be given a limited application and it applies only to cases 
when the person was under a disability who was not served 
with notice of the proceedings before the Collector. Snihrsh 
Chandra Sirher v. Sir Briny Chnnd, 2(i C. W. N. 50(>: 
(55 I. C. Til. If a person, who is interested in any land 
acquired under the L. A. Act has any objection to the 
measurement made by the Collector as to the amount of 
compensation awarded by him, such person must obtain a re¬ 
ference to the Court of the Special .Fudge and cannot litigate 
the matter by a suit in the ordinay Courts. If the objection, 
however, relates to the person to whom the compensation is 
payable, or to its apportionment among the persons interested, 
the matter may be investigated either upon a reference to the 
Court or hawing regard to the provision of sec. 31, cl. (2) by a 
suit in the ordinary courts. But although, either of these 
two methods may be available, if he has made his choice and 
selected the remedies, la* cannot, because he has failed in the 
course adopted, fall back upon the other. Rhamli Sing v. 
Rdmadhin Hog, 2 C. L. J. 359 : 10 C. W. N. 991. 

A person who having been made a party to a reference 
had the opportunity and duty of litigating his claim 
before the Special L. A. Judge but did not then press his 
claim to any part ot the compensation is not entitled to 
come again to the civil Court and reopen the question, 
Rnnjit Snthn v. Sajjad Ahmad Chotvdkury, 32 I. C. 922. 
1’ersons who have received notice and who have appeared 
before the Collector at tin* time of the apportionment of 
the compensation money must, if they object to that appor- 
-tionment, make an application under sec. 1<S of the Act and are 
not able to avail themselves of proviso 3 to sec. 31(2) of the Act 
and are therefore debarred from liling a suit. Shivmnl v. Rani- 
Chandra Rapa, 1933 A. I. K. (Nag.) 322. Prov. 3, s. 31(2) must 
be given a limited application and that a person who was a 
party to the apportionment proceedings cannot under that pro¬ 
viso be allowed to re-open the question by a regular suit. 
dikedi Ram v. Ch. Ahmad Sha/i , 9 O. W. X. 117(5 ; 141 i. C. 
674:1933 A. I. II. (O) 100. 

Reason for provision of suit :—In Raja Xilmoni Singh v. 
Rnm Randhu Roy , 7 C. 388, Their Lordships of the Judicial 
Committee observed : ‘ It is necessary for the Government, or 
the person or company entitled to take property compulsorily to 
deal with those who are in possession, or ostensibly the owners; 
but it may happen, and frequently does happen, that the real 
owners possibly being infants or persons under disability do not 
appear, and are not dealt with in the first instance ; and there¬ 
fore a provision of this sort is necessary for the purpose of en- 
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-abling the parties who have a real title to obtain the compen¬ 
sation money. Their Lordships are of opinion that the Courts 
of India have rightly held that the proviso applies only to per¬ 
sons whose rights have not been adjudicated upon in pursuance 
of sections 38 and 39 (corresponding to section 30 of Act I of 
1894), and that it has not the effect, which it would certainly 
not be reasonable to attribute to it, of permitting a persou 
whose claim has been adjudicated upon in the manner pointed 
out by the Act, to have that claim re-opened and again heard in 
another suit." 

Nature of suit to recover compensation money :—In 

England when money was paid into Court under the compul¬ 
sory powers of section (19 of the Lands Clauses Act (181o) as 
compensation for lands taken which were settled or subject to 
encumbrances, Stuart, V. C. said : “T think when money which 
has been paid into Court by reason of the real estate having 
been taken under the compulsory powers, remains in Court, it 
is to be held as money or personal estate in the hands of the 
Court impressed with trusts of real estate." Again he said : 
“The money in Court is to be considered, for the purpose of the 
question as to who was entitled to it, real estate." In rr 
Stewarts Trusts, 22 L. J. N. S. 8(i9. 

The land when acquired under the L. A. Act is vested 
in and in the possession of the Government discharged 
of all encumbrances therefrom. The rights of parties to 
the land and to any mortgage on or interest in it are 
transferred to the compensation money. The money paid 
into the treasury is to be considered as money or movable 
property in the treasury impressed with the trusts and obliga¬ 
tions of the immovable property which it represents. Even if 
the money is considered as immovable property for the purpose 
of the question as to who is entiled to it, still it is in fact the 
money and not the immovable property. Tt is the fact that is 
to be dealt with under section l(i C. l\ C (LSS2) in order to 
determine jurisdiction. No doubt, the right to the money must 
depend upon the proof of the right of the plaintil! as mortgagee 
and purchaser under the decree, to the land. Such proof, how¬ 
ever, will not lead to any determination in the suit of any right 
to any immovable property or interest therein but will lead to 
a determination of a right to property which is in fact move- 
able. Hence a suit for recovery of the compensation paid for 
acquisition of land is not a suit within section 1(5 for the deter¬ 
mination of the right to immovable property or to any interest 
therein. Venkata Virarayucuyyunynr v. Krishna Siuumi 
Ayyanrjar, CM. 344(347). 

Suits to recover compensation money are not cognizable by 
Courts of Small Causes :—Although in Mnssamat Nnrbelmry 
v. Anwar AH, 8 P. R. (1883) P. B. it was held that “A suit to 
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enforce the liability of a person, who has received compensation 
to pay the same to the person lawfully entitled thereto is cogni¬ 
zable by a Court of Small Causes” and in (iurnn/uJch Singh v. 
Hum Xuruyun, 5 1\ R. (1880) it was held that “A suit to enforce 
the liability of the defendant who had received compensation 
to pay the same to the plaintiff who was entitled to it must be 
regarded as one for damages within the meaning of section (» of 
the Small Causes Courts Act, notwithstanding questions of title 
might have to be inquired into incidentally ,” it has been held in 
Tirnpati Iiuju v. Vassam liojn, 20 .Mad. loo that Article 14 of 
the second schedule of the Provincial Small Causes Courts Act 
(IX of INST) excludes suits for the recovery of compensation 
paid under the L. A. Act from the Small Causes Court juris¬ 
diction. 


Suit against Government for recovery of compensation 
money: —In K. X. K. H. 31. AT Chettyar Firm v. Secretary of 
State, 11 It. 344 : 10,-3 A. 1. It. (It) 17(>, the appellant never 
appeared before the Collector and there was never any dispute 
before the Collector as to the title to receive compensation. 
It was held : “Cl. (2) to section 31 L. A. Act had therefore 
no application and under the provisions of cl (1), section 31 
the Collector was bound to pay the money to the respondent. 
It cannot be suggested that in such circumstances the Collector 
should never be held liable to pay out the money again. There 
may be cases in which he has shown such negligence that lie 
could rightly be held liable for the loss by a claimant of money 
which the courts subsequently hold should have been paid to 
him. Where the Collector lias paid the amount of compensa¬ 
tion, the Court cannot direct him to pay again to some one 
else, unless lie has shown such negligence that he could be 
rightly held liable to do so.'’ 


Suit by Government for recovery of compensation 
money :—Where money lias been paid by the plaintiff to the 
defendant under the compulsion of legal process, which is 
afterwards discovered not t<> have been due, the plaintiff 
cannot recover it back in an action for money had and received. 
The principle of law is that not only money paid under a 
judgment, but even money paid under the pressure of legal 
process cannot bn recovered. Marriuf v. Hampton, (1797) 2 Km. 
h. Cases 4U9 ; 3Ioore v. IF try of Fulham (1895 ) 1 Q. 13. 399 ; 
KisJien Sahai v. liukhhuntr Singh, 20 All. 237. Money paid 
by Government to the claimant under the order of the Court 
in land acquisition proceedings cannot be recovered outlie 
ground that the property acquired belonged to the Government 
and that proceedings for land acquisition were started by 
Government through mistake in ignorance of its own title. 
Secretary of State v. Satyasaheh Yeshwantarao Hot/car, 34 Bom. 
L. R. 791 : 1932 A. I. li. (B) 38G. 
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Limitation for suits to recover compensation money:— 

When compensation money was paid by Government to a certain 
person representing himself as the owner of the land acquired, 
a suit by the real owner for the recovery of the same from that 
person should be brought within () years from the date of the 
payment of the amount to the defendant by the Government. 
A'.roal Singh v. Lalla (Jopeeuath, 8 W. R. 213. In Raja Kxhctlro 
Kristo Mitter v. Kumar Dincndm Narain Roy, 3 C. W. N. 
202 where the compensation money awarded by Government 
for land acquired had been withdrawn by a tenant representing 
himself the owner, it was hold that a suit by the landlord 
against the tenant for recovery of his share of the compensation 
money was governed by Art. 02 (3 years) or Art. 120 (0 years) 
of the Limitation Act and not by Art. 30 (2 years) and in 
Rum ('war Singh v. Secretary of State, 31 Cal. 470 : 5 O. L. J. 
000 : 11 C. W. N. 3f)U it was held that Art. 17 (l^year) of the 
Limitation Act has no application to a case* where the 
amount of compensation has not boon determined. It only 
applies to a case in which the Collector fails to pay or deposit 
in Court the amount awarded by him. Art. 18 (1 year) 
also has no application as it applies to suits for non- 
completion of and refusal to complete the acquisition. The 
limitation provided by Proviso (m) sub-section (2) of section 
18 of the Act is not intended to be an absolute limitation as 
to time. Sreemutty Pnnnabati Dai v. Raja Pudinananda Sing 
Bahadur , 7 C. W. N. f)3S. 

Land had been taken under the L. A. Act, possession 
having been taken by the Collector before, and award was 
made. The Collector subsequently refused to give an 
award on the ground that the land belonged to Government. 
More than one year after the Collector’s refusal to give an 
award, the present suit was instituted for declaration 
that the land belonged to the plaint ills and for recovery 
of possession, or, in the alternative, for damages for the wrong¬ 
ful refusal of the Collector to give the award. The finding 
was that the land was the plaintiffs’ ; but the plea of limitation 
was raised. It was held that the suit was not barred by 
limitation. The land had vested absolutely in Government,, 
and so plaintiffs were not entitled to recover possession but 
could only claim damages for breach of a statutory duty on 
the Collector’s part. The suit contemplated by Article 18 of 
the Limitation Act is one for compensation for non-completion, 
and’that Article does not apply to a case in which the land 
has vested in Government. Article 120, therefore, governed 
the suit. Muntharavadi Vcnkayya v. Secretary of State, 27 
Mad. 535 ; Promotlia Nath v. Bhuban Mohan , 25 C. W. N. 
585. 
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32. (1) If 

Investment of mo¬ 
ney deposited in rcs- 
peet of lands belong¬ 
ing to persons incom¬ 
petent to alienate. 

the Court sliall- 


any money shall be deposited in Court 
under sub-section (2) of the last pre¬ 
ceding section and it appears that the 
land in respect whereof the same was 
awarded belonged to any person who 
had no power to alienate the same, 


(a) order the money to be invested in the purchase 

of other lands to be held under the like 
title and conditions of ownership as the 
land in respect of which such money shall 
, have been deposited was held, or 

(b) if such purchase cannot be effected forthwith, 

then in such Government or other approved 
securities as the Court shall think fit ; 

and shall direct the payment of the interest or other 
proceeds arising from such investment to the person or 
persons who would for the time being have been entit¬ 
led to the possession of the said land, and such moneys 
shall remain so deposited and invested until the same 
be applied — 

(?) in the purchase of such other lands as afore¬ 
said ; or 

(??") in payment to any person or persons becoming 
absolutely entitled thereto. 

(2) In nil cases of moneys deposited to which this 
section applies the Court shall order the costs of the 
following matter, including therein all reasonable charges 
and expenses incident thereto, to he paid by the 
Collector, namely :— 

(a) the costs of such investments as aforesaid ; 

( b ) the costs of the orders for the payment of the 

interest or other proceeds of the securities 
upon which such moneys are for the time 
being invested, and for the payment out of 
Court of the principal of such moneys, and 
of all proceedings relating thereto, except 
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such as may be occasioned by litigation 
- between adverse claimants. 

Object of section 82 :—The only case contemplated by tho 
draughtsman (of tho section) was the case where the legal 
estate was in a person possessing only a limited interest while 
outstanding rights were in a beneiiciary or reversioner who, 
upon the exhaustion of the limited estate, would become, in 
the words of tho clause “absolutely entitled” to the land. 
.Familiar instances of such possession are supplied by the case 
of a Hindu window or a tenant-for-life. The provisions of 
section 32 cannot be made applicable to a east; where the land 
compulsorily acquired is an unrecognised sub-section of a 
narra holding. Assistant Collector of Kairu v. Vithal Das, 
40 15. 254 : 18 Bom. L. R. 1140 : 33 T. C. 1H1. If the tancad 
had power to alienate the land in respect of which the com¬ 
pensation had been awarded section 32 did not apply. Mafia m- 
mad AH v. Aitan/niadaii , 20 M. 287. 

Where land which was taken up by the Government 
under the L. A, Act for public purposes was hold at 
the time by two widows holding the usual Hindu widow’s 
life estate therein, it was held that the compensation 
awarded for such land should not be paid over to the 
widows, but should be invested in land to be held on 
similar terms. Sftro llatanx. Mohri, 21 All. 354 ; SI/co Prosad 
v. dalcha Kwncar , 21 All. 180. As has been observed in (Jangi 
v. Saida, ll(i 1. ('. 335 : (1920) A. I. II. (L) 730, sections 31 
and 32 of the L. A. Act are intended by the Legislature to 
protect the interests of the reversioners when land is taken 
from the possession of a person who holds it only on a life estate 
and a widow holding a life estate under the customary law 
is within the purview of these sections. Till the money passes 
into the hands of a person absolutely entitled thereto there is 
constructive reconversion of it into laud. Section 32 makes 
it reasonably clear that although an owner may be deprived 
of the land for the sake of public purposes the Legislature 
intended that the protection enjoyed by reversionary heirs 
when land is in the hands of limited owners should not by 
reason of the acquisition alone be completely withdrawn. 
Xabin, Kali v. Haindala, 32 C. 021 : 1 C. L. J. 103n; Gobinda- 
raui v. Ilrinda Haiti, 35 C. 1104 : 12 C. W. N. 1039 ; Mrinalini 
Dass-i v. Abinash Chandra Dutt, 14 (J. W. N. 1024. 

Scope of section 32: —Section 32 consists of two parts: 
(1) the order of investment ; (2) the final order of payment. 
The compensation money remains in deposit in court until the 
disability ceases. During this period the money is invested 
in G. t\ Notes or in purchase of lands. When the disability 
ceases the money is paid to the person finally entitled thereto. 
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In 7.V G emend ret Mvllick , 25 C. W. N. 597 : 67 T. C. 18, the 
question that arose was whether “investment in the purchase 
of other lands” in section 32, would include erection of buil¬ 
dings. See. 32 of the Land acquisition Act provides that the 
Court shall order the money to be invested in the purchase 
of other lands to be held under the like title and conditions of 
ownership ns the land in respect of which such money shall 
have been deposited was held. The only question for conside¬ 
ration therefore was whether the erection of buildings would 
come within the word ‘invested in the purchase of other lands' 
in see. 32 of the Act. The Court in delivering the judgment 
held : “having regard to the definition of the expression land, 
we think that the words of see. 32 would include the erection 
of buildings upon the land and if the Court is satisfied that 
the money .would be invested in the erection of buildings as 
proposed by the' petitioners, we are of opinion that he is bound 
to pay the money over to the petitioners.” 

Section 32 of the L. A. Act contemplates the applica¬ 
tion of the compensation money in the purchase of 
other lands. These lands when acquired, become addi¬ 
tions to the esate of the full owner from whom the widow 
derives title. When a Hindu widow asks for an applica¬ 
tion of a portion of the fund to discharge a burden which 
has been imposed upon another portion of the estate of 
the husband of the lady it. is not the investment of money in 
the. purchase of other lands but the satisfaction of a charge 
imposed upon another portion of tin 1 estate which could never 
have been intended by the framers of section 32 as an invest¬ 
ment. Dvrendrn Xetfh Dr v. Ti/J.ci .1 Toni Dttxi, 26 C. L. J. 123. 
Under the provisions of see. 32(2) of the L. A. Act, the L. A. 
Court can apply a portion of the compensation money to meet 
the costs of the proceedings by which the money came to be 
awarded to an administatrix having a limited power of alie¬ 
nation. A solicitor, who appears on behalf of an administra¬ 
trix having limited powers in a L. A. proceeding, is entitled 
to his costs in connection with that matter and can also move 
the Court to make the payment out of the sum in deposit in 
Court for the administratrix, as the person from whom the 
sum is due. Lalil Mol nut Dr v. IT. X. Dutta tfr Co., 65 I. C. 
209. 

Power of the L. A. Court for disposal of the deposit 
money :—As the fund which is invested in the Government 
securities under section 32 of the L. A. Act, is in the custody 
of the Special Judge, lie is competent to deal with the question 
of its application. lie is competent to apply the fund in the 
purchase of other lands or in paying to a person who has be¬ 
come absolutely entitled thereto. Such authority, however, 
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implies a power to make an enquiry. Mrinalini v. Abinash, 11 
C. L. J. 533 *» Knmini v. Promotha Nath , 13 C. L. J. 597. 
When the land is converted into money and is in the custody 
of a Special Judge, lie is the proper officer to determine whe¬ 
ther any portion of the fund should be made over to the 
widow and for this purpose to investigate whether con¬ 
tingencies have happened which entitle the widow to make an 
absolute alienation of the fund. It is incumbent upon a 
Hindu widow in the first instance to establish that events 
have happened which entitled her to spend either in whole 
or in part the fund, invested in Government securities under 
see. 32 of the L. A. Act and in the custody of the Court. 
When she lias satisfied the Court that such events have Impell¬ 
ed, the burden shifts upon the reversioners. Derendra Nath 
I)r v. Tutsi Moni Dasi, 26 C. L. J. 123. 


The money having been once deposited in the Court 
the Court was obliged to observe the provisions of sec. 
32 of the Act. Nihal Knar v. Secretary of State, 13 L C. 
550. In the absence of evidence that the person whose 


land is compulsorily acquired is only a limited owner, 
the full amount of compensation awarded should bo paid 
to him or her and the Court would not be justified in pro¬ 
ceeding under section 32 of the Tj. A. Act. Krishna Bad 
v. Secretary of Stale, 42 All. 555 : 18 A. L. J. 695 : 57 


r. C. 520. Lt has been seen in Jugal Kishore v. Praiap Dei, 


113 I. C. 7 : 26 A. L. J. 250 : 1928 A. T. R. (L) 239 that du¬ 


ring the pendency of a reference relating to rival claims to 
the amount of compensation awarded under the L. A. Act, the 
Court has authority to pass orders regarding the custody of 
the compensation money. Rut it should be noted that “under 
section 32 the acquisition Court is not absolutely rested with 
the compensation money. The law does not vest the acquisi¬ 
tion Court with such powers as to retain the money in its 
possession in spite of the direction of a competent Civil Court. 
In re K. S. Bonerfee, 107 I. C. 738 : 1928 A. 1. R. (C) 402. 


Power of the L. A Court to order refund Tn Mrinalini 
Dasi v. Abinash Chandra Butt, 14 C. W. N. 1024 (1028): 11 
C. b. J. 533, Mookerjen J. in discussing whether, when 
money has been withdrawn in violation of section 32 
of the L. A Act, the L. A. Court can compel refund of 
the. money improperly withdrawn, and can take adequate 
step's to enforce its orders made on that behalf, held : 
“the case of Nobinkali v. Bonolata , 32 Cal. 921 indicates 
that the L. A. Court had such authority while in the 
case of Gobindarnncc v. Brinda Ranee, 35 Cal. 1104: 12 
C. W. N. 1039, followed in Gangadas Mitlji v. FJaji Ali Mo¬ 
hammad Jalal , 42 B. 54, it was held that the L. A. Court is 
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helpless in the matter ; bnt this latter view was adopted on 
the assumption that a Civil Court in a suit properly framed 
for the purpose, may afford adequate relief. The learned judges 
observed that although a Court may have inherent power to 
order a refund of money which has been wrongfully obtained 
by any party by an abuse of its process, a District Judge is 
not entitled to order a refund of money paid by a Collector 
under the L. A. Aet without any irregularity apparent at the 
time, and without any order from the Civil Court. It is need¬ 
less for us to consider whether the view taken in Nobin kali 
v. JJonoIatu or that adopted in (lobiuda ranee v. Hr hula Jinnee 
is w'eil-founded on principle. One position appears to us to 
be beyond controversy, namely, that, when a Civil Court gives 
a declaration, as the Court below has done in the present case, 
that a defendant has qualified interest in the property but un¬ 
der a pretence of absolute ownership has taken possession of 
funds whidi he would not otherwise have been entitled to seize 


in view of the provisions of section 32 of L. A. Act, the Court 
has ample power to give necessary directions to render effec¬ 
tive the declaration which it has made. If any authority is 
needed for this proposition, reference may be made to the ease 
of London d'-North Western llni! nun v. Jjineaster Corporation , 
(18f)l) 15 lieav. 22. In that ease a Railway Company under 
pressure paid the purchase money for lands, acquired under 
the Lands Clauses Act (1815) to the owners of the property 
instead of bringing it into Court under section t>9 of the 
Statute (8 A 9 Viet., c. 1<' S ) which corresponds with section 32 


of the L. A. Act. Sir John Romilly M. H. ruled that, upon 
a bill tiled by the company who had acquired the land, the 
owners would be compelled on motion to pay into Court the 
purehase-moncy in their hands for the purpose of interim 


protection. If we regard the matter as one of principle, it 
is obvious that the contrary view urged by the respondent is 
entirely unsustainable. As was pointed out by Sir George 
Jcssel, AI. II. in Kclland v. Enlford, (1877) 0 Ch. L). 491, when 


land has been converted into money by reason of the procee¬ 
dings of the Lands Clauses Aet, the money remains impressed 
with the character of real estate. See also K.rparte Walker, 
(1853) 1 Drewry 503 ; In Jle Harr op's Estate, (1857) 3 Drewry 
72(i. In other words till the money passes into the hands of a 
person absolutely entitled thereto, it is well settled that Courts 
in this country, in the absence of statutory provisions precisely 
applicable, to a particular set of circumstances, arc to act 
according to rules of equity, justice and goed conscience. In 
our opinion the Court has ample power to compel the defen¬ 
dant to bring the money back into Court for investment.” 
See also Mookoonda Lai I\il Chon dhury v. Mohammed Sami 
Me.ah, 14 C. 484; (iovind Pa ma n v. Sakharam JlnmcJtandra , 
3 13. 12. 
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The substantial question in controversy in Jogesh Chandra 
Roy v. Yakub Ali , 17 G. W. N. 1057 jt was whether the money 
having been paid out by the Collector “the reference for appor¬ 
tionment was permissible under section 18 as the Judge had 
no jurisdiction to compel the respondent to bring back 
into Court the money paid out to him.” The High Court held : 
“if the view wore to prevail, the jurisdiction of the Court under 
section 11 might be ousted wherever one of the parties managed 
to obtain payment of the compensation money awarded by the 
Collector. There is no reason why the jurisdiction of special 
Court provided by the Legislature for the adjudication of the 
question of apportionment should be ousted. The Court 
has inherent power to recall the money imporperly paid 
out.” See also Uangndas Mulji v. IIa]i Ali Mohammed Jalal , 
42 B. 54. When a party has wrongly taken from the Court 
moneys deposited in Court by his opponents, that Court has in¬ 
herent jurisdiction to enforce a refund of the amount with inter¬ 
est. Mookoond I Ail Pal v. Mohomrd Sami Mi ah, 14 C. 484 ; 
Covindraman v. Sakharam Ilamehandra , 13 15. 42 ; Collector of 
Ahmedabad v. Larji Mulji, 35 B. 255 : 13 Bom. L. R. 259 : 10 
I. C. 818. 

A contrary view has, however, been taken in Collar Saltan 
v. Ali Muhommad , 03 T. C. 1, where it has been held that there 
is no provision in the L. A. Act empowering a Court to order a 
person who has received the money awarded to him to refund 
it. An order made by a Court in a proceeding under the L.A. 
Act, directing a party to whom a sum of money awarded as com¬ 
pensation under the Act has been paid under a previous order 
to refund the money, is not an award or a portion of the award 
within the meaning of section 51 of the Act and is therefore 
not appealable. Such an order will, however, be set aside in 
revision if made without jurisdiction. 

Procedure for investment :—Under sec. 32 the L. A. court 
has jurisdiction to make an enquiry and to order re-investment 
of the compensation money which has been once invested in 
Government securities under section 32 (7) (b), and to invest in 
the purchase of lands. He is also empowered to enquire into 
the suitableness or otherwise as to the investment made. Where 
the court in course of an enquiry into the valuation of certain 
properties referred the matter to a valuation expert and accep¬ 
ted his valuation without giving an opportunity to the parties 
concerned to examine the report or cross-examine the expert 
and ftiakc their submissions on it, the procedure was held to be 
irregular, Kauab Bahadur of Murshidubud v. Kumar IJinendra 
Matlik , 59 Cal. 1272 : 30 C. W. N. 848 : 140 I. C. 800 : 1932 A. 
I. R. (Cal.) 844. 

Order of investment an interlocutory order :—In dealing 
with the acquisition of property, the Calcutta Improvement 

20 
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Trust Tribunal is acting as a ‘court’ under the L. A. Act and 
under s. 115 C. P. C. as well as under sec. 107 of the Govern¬ 
ment of India Act the High Court is entitled to interfere with 
the order passed by the President of the Tribunal. Adhar 
Kumar Mitra v. Sri Sri Is war ltadha Marfan Mohan Jin, 30 C. 
W. N. 370: 139 I. C. ISO: 1932 A. I. R. (Cal.) 660. The 
President of the Calcutta Improvement Tribunal, acting under 
s. 32, is a judge and is bound to exercise his functions in a judi¬ 
cial manner. Where lie referred the question of valuation to 
an outside expert and on receipt of his report, adopted it with¬ 
out giving the parties concerned an opportunity to examine or 
cross-examine him, the procedure was illegal and if it results in 
substantial injury it affords sufficient ground for the High 
Court to interfere under sec. 115 C. P. C. Nawab Bahadur of 
Murshirfubad v. Kumar Dinemfra Mallilc, 59 Cal. 1272 : 36 C. 
W. N. 84 s * :*140 1. C. 866 : 1932 A. 1. R. (Cal.) 844. Under sec. 
54 of the L. A. Act there is no appeal against an order of the 
District Judge allowing a Hindu widow to withdraw the com¬ 
pensation money deposited by the Collector under sec. 31 of the 
L. A. Act. Biswa Xath Sinha v. Bidhumukhi Da si, 19 C. W. 
N. 1290. 

Intending sellers no party to the proceedings :—The parties 
interested in the properties forming the subject-matter of 
investigation for investment under section 32 such as 
prospective sellers are no parties to the proceedings under 
sec. 32 of the L. A. Act and the Court would be wrong 
in allowing them to appear before it and treating thorn as 
parties. A ’atrab Bahadur of Murshuiabarf v. Kumar 
Dincnrfra Mallik , 59 Cal. 1272 : 36 C. W. N. 848 : 140 I. C. 
866 : 1932 A. I. R. (Cal) 844. So also it has been held in 
Arfhar Kumar Mitra v. Sri Sri fstrur ltadha Marfan Mohan 
Jiu , 36 C. W. N. 370 : 139 I. C. 180 : 1932 A. I. Ii. (Cal) M0 
that an intending seller has no claim whatever to be made a 
party ; he is simply a vendor wishing to sell his property. 

ShebaiPs right to withdraw compensation :—Land dedi¬ 
cated to an Idol or to religious and charitable purposes 
is land belonging to the shrfjait or trustee “who has no 
power to alienate the same” within the meaning of the 
provisions of section 32 of the L. A. Act. Where a portion 
of the debutter property was acquired under the L. A. 
Act, and the compensation was invested in approved 
securities, the shebait is entitled to withdraw a portion 
of the invested funds to effect necessary repairs to the 
remainder of the property, as under section 32 of the Act the 
compensation money is placed in the custody of the Court, 
jurisdiction is by implication conferred upon it to deal with all 
questions that may arise as to the application of the funds in 
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its custody. Kaminee Debee v. Promoiho Nath Mookherjee, 39 


C. 33 : 13 C. L. J. 597 ; Ham Prosonna Nundy v. Secretary 
of State , 19 C. W. N. 653. 


Receiver’s right to withdraw compensation :—Certain lands 
belonging to a debutter estate having been acquired by the 
Calcutta Improvement trust, the Calcutta Improvement 
Tribunal purporting to act under sec. 32 of the L. A. 
Act directed the compensation money to be invested in 
the purchase of lands. The compensation money had already 
been invested in Government securities. Some of the 
shebaits of the estate had instituted a suit for the better 


administration of the debutter properties and a Receiver 
Was appointed by the High Court in the Original Side. It was 
held (i) that the Receiver was a person who had power to 
alienate the property and therefore sec. 32 of the L..A. Act. had 
no application ; (ii) that the compensation money having been 
already invested in Government securities, the Tribunal had 
alternatives under sub. cl. (b) either to invest the money in the 
purchase of lands or to pay the same to any person becoming 
absolutely entitled thereto and that the Receiver was a person 
who was absolutely entitled to the money. Adhar Kumar Mitra 
v. Sri Sri fsi ear Had ha Madau Mohan diu , represented by Mr. 


S. iV. Sen, 3G C. W. N. 370 : 139 I. C. 180 : 1932 A. I. R. (C) 


Succession certificate not necessary for withdrawal of 
compensation :—In Ahinas Chandra Paul v. Probodh Chandra 
Paul , 15 C.W.N. 1018, it was held that a sum of money awarded 
in a case under the L. A. Act after the death of the owner and 
kept in deposit under sec. 32 of the Act is a debt for which it 
was necessary for the reversionary heirs to take out succession 
certificate. The view expressed in the above case was dissented 
from and the question whether the compensation money for land 
acquired after the death of the owner when it was in the hands 
of his widow or a person having a life-estate is a debt within the 
meaning of sec. 214 of the Indian Succession Act, XXXIX of 
1925 for which a certificate under Part X of that Act has to be 
obtained was referred to a Full Bench for decision in Brojendra 
Sunder Bancrjee v. Niladri Nath Mukherjee , 33 C. W. N. 1177. 
The Full Bench held, that the compensation money was not a 
debt due to the deceased, and no succession certificate could 
operate as giving title to the money. Before the L. A. Judge 
a succession certificate would in no way prevent the objector 
frorti contending that the compensation money was not a debt 
due to the deceased and from putting forward his own title 
thereto. 


Order for payment under section 32 an award:—In 

Trinayani Dasi v. Krishna Lai De , 39 C. 906 :17 C. W. N. 



808 


THE LAND ACQUISITION ACT. 


[S. 32 


933, the High Court observed : “it seems however that these 
cases previously came before another Bench of this Court on a 
rule issued under section 115 Civil Procedure Code. {Trinayani 
Dasi v. Krishna Lai Dc , 17 C.W.N. 935). The point then consi" 
dered was whether or not an order passed under section 32 of 
the L. A. Act was part of an award within the meaning of sec¬ 
tion 5-1, and this Court held that an order under section 32 was 
such a part of an award within the meaning of section 54, 
and that the proper remedy for the petitioner in that rule was 
by an appeal and not by an application for revision. We see 
no reason to diller from the view which was taken by the learn¬ 
ed judges in that case, and we hold that the order under section 
32 of the Land Acquisition Act, must be taken to be an award 
or part of an award made under the Act.” 

Appeal .lies against order of payment by Court and 
the Court-fees payable thereon :—In Trinayani l)asi v. 
Krishna Lai Dc , 39 C. 903 : 17 C. \V. N. 933, the question 
was whether an appeal lay against an order passed 
under section 32 and what was the correct stamp payable 
on the memorandum of appeal. In that ease a certain 
debatin' property having been acquired under the L. A. Act 
the compensation allowed by the Collector was deposited in 
Court. One J applied to withdraw the money on the ground 
that she was entitled to it as executrix to the will of her late 
husband. On objection by one K, that the. money in deposit 
should be invested in Government securities and only the inter¬ 
est should be paid over to the shebait, the L. A. Judge passed 
an order under sec. 32 of the Act directing the payment of the 
interest only to the applicant. Against the order J preferred 
an appeal to the High Court on a court-fee stamp of Rs. 10 
only. It was held that the case came under the provisions of 
section 8 of the Court-Fees Act and an ml valorem court fee 
ought to have been paid ; it was held also that to bring a case 
under the provisions of cl. VI of Art. 17 of Schedule II of the 
Court-Fees Act, it must be established that it was not possible 
even to state approximately the money-value of the subject- 
matter in dispute ; bnt where the claim to receive the full 
amount of compensation money was disallowed and the only 
relief allowed by the Court was to withdraw the interest on the 
said money, there it was possible to state approximately the 
money-value of the relief claimed and therefore in such a case 
the provisions of Sell. II, Art. 17, cl. (vi) of the Court-Fees Act 
would not apply. But in Thammayya Xaidn v. Venkatarfrma- 
namma , 55 Mad. 641, on a reference under section 18 of the L. 
A. Act the District judge hold that one of the claimants, a 
Hindu widow, was entitled to a life-interest in the compensa¬ 
tion money awarded for the melwaram, but, on account' of the 
limited interest held by her, he, under sec. 32 of the Act,ordered 
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the money to be invested in a bank, which was accordingly 
done. In an appeal filed by another claimant claiming that the 
compensation was payable to him alone, it was held that the 
proper court-fee payable on the memorandum of appeal was not 
a court-fee ad valorem on the amount of the award but a court- 
fee as for a mere declaration. 

No suit lies to set aside an order under section 32 :—Tn 

Runtuchandra Jiao v. Jiamarhandra Jiao, 45 M. 320 (L\C.):26 C. 
"W.N. 713 (1\C): 35 C.L.J. 545, under a deed of settlement exe¬ 
cuted by one It one-half of certain properties was given to his 
adopted son and the remaining half was given to his two wives 
who were to take the same half and half. One of these proper¬ 
ties having been acquired by Government a question arose un¬ 
der see. 32 of Act I of 1804 between the adopted son and one 
of the wives, as to whether the hitter was absolutely entitled 
to her share of the compensation money or whether the same 
was to be invested, she having no right to alienate her interest 
in the property under the deed of settlement. The High Court 
held, that by the deed of settlement the wife was intended to 
have a widow’s estate only in the property devised. Sub¬ 
sequently, the wife having bequeathed her properties to 
respondent by will, the representatives of the adopted son 
instituted a suit against the claimants under the will alleg¬ 
ing that she had a limited estate under the deed of settle¬ 
ment and had no power to dispose of the properties by will. 

Their Lordships of the Judicial Committee of the Privy 
Council in delivering the judgment held : “there has, in the 
present case, been a clear decision upon the very point now in 
dispute which cannot bo re-opened. The High Court appears 
only to have regarded the matter as concluded to the extent of 
the compensation money, but that is not the true view of what 
occurred, for as pointed out in Jlarder Jiee v. Habib Merican 
Noordiu L. II. 1000 A. C. 615, it is not competent for the court, 
in the case of the same question arising between the same 
parties to review a previous decision, no longer open to appeal 
given by another Court having jurisdiction to try the second 
case. If the decision was wrong it ought to have been appealed 
from in due time. Nor in such circumstances can the interes¬ 
ted parties be hoard to say that the value of the subject matter 
on which the former decision was pronounced was comparative¬ 
ly so trilling that it was not worth their while to appeal from 
it. If such a plea were admissible, there would be no finality 
in litigation. The importance of a judicial decision is not to be 
measured by the pecuniary value of the particular item in dis¬ 
pute. It has been suggested that the decision was not in a 
former suit, but whether this were so or not makes no difference 
for it bas been recently pointed out by this Board in Hook v. 
Administrator General of Bengal, 48 Cal. 499: 25 C. W. N. 
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915 that the principle "which prevents the same case being twice 
litigated is of general application, and is not limited by the 
specific words of the Codo in this respect” 

33. When any money shall have been deposited in 
investment of Court under this Act for any cause 

money deposited in other than that mentioned in the last 
ocner cases. ,. ,, ... 

preceding section, the Court may, on 
the application of any party interested or claiming an 
interest in such money, order the same to be invested in 
such Government or other approved securities as it may 
think proper, and may direct the interest or other 
proceeds of any such investment to be accumulated and 
paid in such manner as it may consider will give the 
parties interested therein the same benefit therefrom 
as they might have had from the land in respect where¬ 
of such money shall have been deposited or as near 
thereto as may be. 

Temporary investment :—Section 33 deals with the invest¬ 
ment of money deposited by the Collector under section 31C?) 
when the claimants did not consent to receive the compensation 
awarded by him under section 11 or if there was any dispute as 
to the title to receive the compensation or as to the apportion¬ 
ment of it, whereas section 32 deals with, as to how the money 
deposited by the Collector awarded by him in respect of land 
which did not belong to any person who had power to alienate 
the same, would be disposed ol. The money is held in tempo¬ 
rary deposit only pending the final decision of the dispute 
between the parties and the Court has ultimately to make over 
the money to the party to whom it is adjudged to belong. If 
the parties want it, the money may be invested in Government 
and other securities to avoid loss of interest pending final 
disposal of the case. 

34. When the amount of such compensation is not 

Payment of interest. paid or deposited on or before taking 

possession of the land, the Collector 
shall pay the amount awarded with interest thereon at 
the rate of six per centum per annum from the time of 
so taking possession until it shall have been so paid, or 
deposited. 

Interest on compensation i The rule has long been accep¬ 
ted in the interpretation of statutes that they are not to bo held 
to deprive individuals of property without compensation unless 



INTEREST ON COMPENSATION. 


311 


S. 84] 

the intention to do so is made quite clear. When property has 
been compulsorily acquired by the Government or a public 
body and possession taken by it, it must pay interest on the 
amount awarded as compensation from date of taking such 
possession. Inglewood Pulp and Paper Co. v. New Brunswick 
Electric Power Commissioner, 28 L. W. 753 : 111 I. 0. 2(31: 
1928 A. I. R (P. C) 287. Under section 31, on making an 
award under sec. 11, the Collector shall tender payment of the 
compensation awarded by him to the persons interested entitled 
thereto according to the award, and shall pay it to them unless 
prevented by one or more of the contingencies mentioned in 
sub-section (2) of section 31, in which case the Collector shall 
deposit the amount of compensation in Court. Therefore it 
follows that the payment, tender or deposit, shall in all cases 
follow the award and shall in all cases (except in cases 
of urgency under sec. 17) be made before taking possession 
of the land acquired. Even when the Collector hhs deposited 
in Court or paid the amount of compensation, the claimant 
is entitled, as a matter of right, to interest at 6 per cent 
per annum on difference between the amount awarded and that 
offered by the Collector, Bangasami Chetiy v. Collector of 
Coimbatore, 7 M. L. T. 78 : 5 I. C. 744 ; Bamsaran Das v. 
Collector of Lahore, 9 P. W. R. 1911 : 9 1. C. 2'J8. A claimant 
is entitled to interest on the amount of compensation from the 
date on which the Collector took possession of the properties 
acquired up to the date on which compensation is paid or 
deposited. Kirpa Bam Brij Lai v. Secretary of State, 10(31. 
C. 9u9. 



PART VI. 


Tkmtoraiiy Occupation of Land. 


35. ( 1) Subject to the provisions of Part VII of 
Temporaryoi-c-npa- this Act, whenever it appears to the 

tionof waste or arable Thecal (loverum out that.the temporary 
land. Procedure when . , , 

cliiiercneo as to com- occupation and use ot any waste or 

pi'iisution exists arable land are needed for any public 
purpose, or fora Company, the Local Covernment may 
direct the Collector to procure (he occupation and use 
of the sanfe for such term as it shall think fit, not ex¬ 
ceeding three years from the commencement of such 
occupation. 


(2) The Collector shall thereupon give notice in 
writing to the persons interested in such land of the 
purpose for which the same is needed, and shall, for the 
occupation and use thereof for such term as aforesaid, 
and for the materials (if any) to betaken therefrom, pay to 
them such compensation, either in a gross sum of money, 
or by monthly or other periodical payments as shall ho 
agreed upon in writing between him and such person 
respectively. 


(3) In ease the Collector and the persons interested 
differ as to the sufficiency of the compensation or ap¬ 
portionment thereof, the Collector shall refer such 
difference to the decision of the Court. 


Temporary occupation :—The Select Committee in para 
10 of their Report, dated 23rd March, 1863 observed : “Part 
VI of the Act deals with occupation of land by the Govern¬ 
ment for temporary purposes as opposed to permanent 
acquisition by the Government under the preceding part 
of the Act under which the land ‘vested absolutely in the 
Government free from all other estates, rights, titles and 
interests/ In (lie year 1861 it was found necessary to 
amend the Act (VI of 1857) on two points. Act II of 1861 
provided for the ease of an acquisition of land needed for the 
const ruction of ‘any road, canal or railway’, and authority was 
given for the temporary occupation of adjacent lands not more 
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than 100 yards, and in certain cases not more than two miles 
trom the ‘centre line' of the same, for the purpose of taking 
earth or other materials for making or repairing the same, or 
for depositing earth etc. thereon, or for erecting temporary 
buildings or workshops or for the construction of temporary 
roads or railways. The full value of all ‘clay, stone, gravel, 
sand and other materials taken therefrom was to be given as 
agreed upon, or, in the event of any dispute, by an award, as in 
the case of a permanent acquisition.” 

They further stated : “Part VI of the revised Bill, as 
of the present Act (X of 1870), concerning the temporary 
occupation of land permits a reference to the civil court 
as to the sufficiency of the Collector’s compensation. The 
(Government of Bombay and the North Western Provinces 
have asked that the reference may include a question as to 
the apportionment of the compensation. We have adopted 
this suggestion.” 

Procedure for temporary occupation :—Part VI of the Act 
provides for temporary occupation of land. The procedure is 
much the same as in ordinary acquisition and generally the com¬ 
pensation, which is really the rent, will be settled by agreement. 
An order Irom the Local Government is sufficient without any 
declaration under see. (i and the time for which the land is com¬ 
pulsorily leased may not exceed throe years. At the expiry of 
the time, compensation must be paid for any damage done to the 
land, and if it has been seriously damaged and the person inter¬ 
ested in it desire this, it must be acquired permanently. Any 
dispute between the Collector and the person interested as to 
this or as to the rent to be paid must be referred by the Collec¬ 
tor for the decision of the Court of his own motion. 


Reference under section 35 :—There are certain references 
which the Collector is bound to make of his own motion. These 
arc : (I) References under sec. .'!0 ; (2) In the case of tempo¬ 

rary occupation of land under Part VI of the Act where he and 
the person interested differ as to the compensation to be paid 
for the use of the land, the terms of the agreement, or the 
compensation to be paid when the period of occupation expires 
(sec. 37) ; (3) Whore land under, acquisition is alleged to be a 
port of a house manufactory or building and the Collector 
disputes this (see. 49). In these cases he must make a reference 
without any application from the parties.— Peterson. 


36. (I) On payment of such compensation, or on 

executing such agreement or on mak¬ 
ing a. reference under section 35, the 
Collector may enter upon and take 
possession of the land, and use or 


Power to enter and 
take possession and 
compensation on res¬ 
toration: 
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permit the use thereof in accordance with the terms of 
the said notice. 

(2) On the expiration of the term, the Collector 
shall make or tender to the persons interested compen¬ 
sation for the damage (if any) done to the land and not 
provided for by the agreement, and shall restore the land 
to the persons interested therein : 

Provided that, if the land has become permanently 
unfit to be used for the purpose for which it was used 
immediately before the commencement of such term, 
and if the persons interested shall so require, the Local 
Government shall proceed under this Act to acquire the 
land as if ft was needed permanently fora public purpose 
or for a Company. 

Damage for temporary occupation When culturable 
hina m the hands of tenants was acquired temporarily for the 
purpose of digging hankin' it was held that having regard to 
sec. 36 °f the L. A. Act, 1804, such portion of the compensation 
as might be awarded to the owner for the purpose of restoring 
the land to its original condition was not assessable until alter 
the to m of occupation hait expired. In the circumstances of 
the case also this amount was not rightly assessed on the 
probable value of the kankar which might hypothetically bo 
extracted from the land. Secretary of Mate v. Abdul Salem 
Muni, S( All. 347 : 30 I. C. 245. 

37. In case the Collector and persons interested 

Diflcrcmx- as to ilS *'! ‘I 10 '' lm<li,i<m of tile l:iml 

condition of luml. the expiration of the term, or as to 

any matter connected with the said 
agreement, the Collector shall refer such difference to 
the decision of the Court. 



PART VII. 

Acquisition of Land for Companies. 

38. (1) * * * * The Local Government may 

Company may be authorize any officer of any Company 
authorised to enter desiring to acquire land for its purposes 
an survey. exerc j ge f] ie p 0wers conferred by 

section 4. 

(2) In every such case section 4 shall be construed 
as if for the words “for such purpose” the words “for 
the purposes of the Company” were substituted ; and 
section 5 shall be construed ns if after the words “the 
officer” the words “of the Company’’ were inserted. 

Amendment of the section :—By sec. 2 and sch. I of the 
Devolution Act XXXVIII of 1920 the words “Subject to such 
rules as the Governor-General of India in Council may from time 
to time prescribe in this behalf” which occurred at the beginn¬ 
ing of sub-sec. (2) of sec. 38 have been omitted. The effect of 
the amendment is to remove the control of the Governor- 
General of India in Council over the Local Governments and 
to transfer to such Governments the powers exercised by the 
Governor-General in Council. 

Company :—The expression “Company” means a Company 
registered under the Indian Companies Act, 1882, or under 
t lie (English) Companies Act 18G2 to 189 , or incorporated by an 
Act of Parliament or of the Governor-General in Council or by 
Royal Charter or Letters Patent; and includes a society 
registered under the Society Registration Act, 18G0, and a 
I'egistered Society within the meaning of the Co-operative 
Societies Act, 1912. Vide definition of “Company” in sec. 3 
(e) .supra. 

This part of the Act takes the place of Act XXH of 1SG3 
“a rather complicated measure of 53 sections, which had been 
hardly ever brought into practical effect.” Air. Strachey, when 
moving the Report of the Select Committee said : “That Act 
contained many conditions regarding the acquisition of land re¬ 
quired for railway construe tions by private persons or compa¬ 
nies other than the guaranteed companies by which the exist¬ 
ing railways had been made. There lias been no case in 
which, these particular provisions relating to railways had 
been put in force, nor was there any present probability of 
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these being required, because no such railways were under 
construction, nor were any such, I believe, contemplated.” 

By this part of the Act land may be compulsorily acquired 
by Companies for works of public utility with the previous 
sanction of the Local Government; but such sanction is not 
to bo given unless after enquiry, the Local Government is 
satisfied that the acquisition is necessary for the construction 
of works of public utility and the Company execute an agree¬ 
ment specifying, amongst other matters (enumerated in sec. 
41), the terms on which the public, shall be entitled to use 
the work— Jirrrrlcy. Before land can be acquired for acampany, 
the previous consent of the Local Government is required and 
the Company must also execute an agreement (see. 41). The 
Local Government before consenting, must hold a local enquiry 
(sec. -10), in order to satisfy themselves that the land is required 
for the construction of some work that is likely to prove useful 
to the public. The terms of the agreement to be executed 
by the Company arc detailed in sec. 11. It must be published 
in the Gazette of ludia and the Local Gazette (sec. 12). These 
provisions do not apply in the case of railways or com¬ 
panies for whose works the Secretary of State for India in 
Council is bound by agreement to provide lands (sec. 43). 


Industrial concern 
to be deemed Com¬ 
pany for certain 
purposes. 


38A. An industrial concern, ordinarily employing 
not. lean than one hundred workmen 
owned by an individual or by an 
association of individuals and not 
briny a Company, desiring to acquire 
land for the erection of dwelling houses for workmen 
employed by the concern or for the provision of ameni¬ 
ties directly connected therewith shall, so far as concerns 
the acquisition of such land, be deemed to be a Company 
for the purposes of this Pari , and the references to 
Company in sections 5A, 7, 17 and :10 shall be 

interpreted as references also to such concern. 


Amendment .—Section 38A lias been inserted by s. 2 of 
the Land Acquisition (Amendment) Act, XVI of 1933. The 
reasons for the insertion of this new section have been ex¬ 
plained in the Statement of Objects and Ileasons for the Bill 
to the said Act XVI of 1933 in the following terms :— 

“The Land Acquisition Act, 1891 makes it possible where 
the previous consent of the Local Government has been 
obtained, to acquire land compulsorily on behalf of companies, 
provided that the land is needed for a work ‘likely to prove 
useful to the public’. The Royal Commission on Labour have 
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recommended that the Act bo so amended as to enable land 
to be thus acquired when it is needed for the housing of labour, 
either by companies or by other employers. They stated that, 
in a number of instances brought to their notice, land eminently 
suitable for the development of housing schemes had been held 
at ransom by the owners, fantastic values being placed upon 
it as a result of the construction of factories and other 
industrial concerns in the neighbourhood. The provision of 
adequate housing for workmen is one of the urgent needs 
of Indian industry, and the Bill seeks to give effect to the 
Commission’s recommendation.” 

The Select Committee in their Report made the following 
remarks : (l) Considerable apprehension has been expressed 
that the extension of the definition of Company to include 
concerns owned by individuals might lead the Act being used 
in favour of mushroom concerns. In order to provide a 
safeguard we have limited the application of the new section 
38A to industrial concerns employing at least 100 workmen ; 
(2) Wo have also made it clearer that land may be acquired 
for the purpose of providing sanitation, sewage, and other 
services at any time ; (3) The words “so far as concerns the 
acquisition of such land” which we have inserted are designed 
to place it beyond doubt that the extension of the Act to 
concerns not being companies is strictly limited to schemes 
connected with housing and does not cover acquisition for 
works likely to prove useful to the public. 


39 . The provisions of sections 0 to 37 (both inelu- 
,, . t sive) shall not bn put in force in 

of Local (lovernmcnt order to acquire land tor any Company, 
ami execution of unless with the previous consent of 

agreement necessary. , ... . . 

the Local Government, nor unless the 
Company shall have executed the agreement hereinafter 
mentioned. 


Conditions precedent to the acquisition for a Company :— 

This section provides that steps for acquisition for a 
Company will not be initiated unless and until the Local 
Government is satisfied as to the necessity of the acquisition 
for public purposes and the Company has executed an agree¬ 
ment as laid down in sec. 41. 


Previous enquiry. 


• 40 . (1) Bueli consent shall not be given unless the 

Local Government he satisfied, either 
on the report of the Collector lender 
section 5A, sub-section (2), or by an enquiry held as 
hereinafter provided,— 
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(a) that the purpose of the acquisition is to ohatain 
land for the erection of dwelling houses for 
workmen employed by the Company or for the 
provision of amenities directly connected 
thcrev'ith, or 

(b) that such acquisition is needed for the construc¬ 
tion of some work, and that such work is likely 
to prove useful to the public. 

(2) Such enquiry shall be held by such officer and 
at such time and place as the Local Government shall 
appoint. 

• 

(3) Such officer may summon and enforce the 
attendance of witnesses and compel the production of 
documents by the same means and, as far as possible, 
in the same manner as is provided by the Code of Civil 
Procedure in the case of a Civil Court. 


Sub-section (1) :—Section 40 as it originally stood constitu¬ 
ted the Government as the custodian of public interests, the 
solo judge of the two facts mentioned therein, namely, whether 
the land is required for the construction of some work, and 
secondly, whether the work is likely to prove useful to the pub¬ 
lic. The Court was not competent to question the validity of 
the, proceedings under section 40 of the Act, neither it was 
open to the Court to discuss the sufficiency of the enquiry 
made by the Collector or his qualifications. The Local Govern¬ 
ment was the sole judge. In making an acquisition the wishes 
of the owner of the land w’ere wholly irrelevant under the Act. 
There is no definition of a “public purpose” in the L. A. Act 
nor any limitation regarding what is likely to prove useful to 
the public : both matters were left to the absolute discretion of 
the Local Government and it was not competent for the Court 


to assume to itself the jurisdiction to impose restrictions on 
this discretion by holding, that in an enquiry under section 40 
of the Act, the person whose land is intended to be acquired, 
should have an opportunity to appear and object, E/,ra v. Secre¬ 
tary of Slate, 30 Cal. 36 : 7 C. W. N. 249. The L. A. Court gets 
jurisdiction only on a reference being made to it by the Collec¬ 
tor, and its jurisdiction is confined to disposing of the matter 
so referred. It has no jurisdiction under the Act to consider 
the legality of the acquisition or of the reference. Umnmmtrthi 
v. Special Deputy Collector , Vitagapatam , 1926 M. W. N. 968 : 
99 I 0. .930 : 1927 A. 1. R. (M) 114. 
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Amendment ot the section and its effect :—Section 40 
(I) has been amended by insertion of the words “either on the 
report of the Collector under section 5A, sub-section (2) or” 
after the word “satisfied” by Act XXXVIII of 1923 and the 
effect of the amendment is that any person interested in any 
land which has been notified under section (4) sub-section (i) 
as being needed or likely to be needed for a public purpose or 
for a Company, may, within 30 days after the issue of the 
notification, object to the acquisition of the land or of any land 
in the locality. Every objection, so made, shall be made in wri¬ 
ting and the Collector shall give the objector an opportunity of 
being heard and shall after hearing all such objections and after 
making such further enquiry as he thinks necessary, submit the 
case for the decision of the Local Government and the decision 
of the Local Government on the objections shall be final. In 
view of the amendments made by Act XXXVin of 1923, the 
views expressed in K\ra v. Secretary of Slate , 7 C. W. N. 
*249 : 9 C. \\ r . N. 451 (l*. (5) that “a declaration under 
section 6 of the L. A. Act made with a view to acqui¬ 
ring land for a company is not to be considered void, merely 
because the previous enquiry held under section 40 of the 
Act was conducted in the absence of the owner and without 
his knowledge” have to be modified. 

The section has been further amended by section 3 of the 
Land Acquisition (Amended) Act, XVI of 1933 by substituting 
the present clans *s {a) and (/>) to sub-section (*') in place of the 
original clauses (rtl and ( b ) which ran as follows : “(r/) that such 
acquisition is needed for the construction of some work, and {b) 
that such work is likely to prove useful to the public.” This 
amendment was necessary in view of the enactment of the new 
section 3SA in the Act. 

Scope of the section :—The section provides that no con¬ 
sent of the Local Government shall be given to the proposed 
acquisition unless the Local Government is satisfied by an en¬ 
quiry that such acquisition is needed for the construction of 
some work aud that such work is likely to prove useful to the 
public. The Hon’blc Mr. Bliss, in introducing the Bill, said : 
“It is not intended that the Act shall be used for the acquisi¬ 
tion of land for any Company in which the public have a mere 
indirect interest, and of the works carried out by which the 
public can make no direct use. The Act cannot, therefore be 
put* in motion for the benefit of such a Company as a spinning or 
weaving company or an iron foundry, for although the works 
of such companies are distinctly ‘likely to prove useful to the 
public/ it is not possible to predicate of them ‘the terms on 
which the public shall be entitled to use them/ a condition pre¬ 
cedent to the acquisition of land. It is important both that the 
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public should understand that the Act will not be used in fur- 
thoroncc* of private speculations, and that the Local Government 
should not be subject to pressure which might sometimes be 
ditlicult to resist on behalf of enterprises in which the public 
have no interests.’’ 


41. * * * * If the Local Government is satisfied 

Agreement with n f lvy considering the report if any, of 
Secretary of state in the Collector under section ft A, sub-sec- 
Councii. or on {J IC report, of the officer 

male in y an enquiry under section 40 that the purpose of 
the proposed acquisition is to obtain land for the erection 
of dwelling houses for workmen employed by the Com¬ 
pany or for the provision of amenities directly connected 
therewith , or that the proposed acquisition is needed 
for the construction of a work, and that such work is 
likely to prove useful to the public, it shall, * * # 

require the Company to enter into an agreement with 
the Secretary of State for India in Council, providing to 
the satisfaction of the Local (iovernment for the follo¬ 
wing matters, namely - 


(2) the payment to Government of the cost of the 
acquisition *, 

(2) the transfer, on such payment, of the land to the 
Company ; 

(d) the terms on which the hand shall be held by 
the Company ; 

(D where the acquisition is for the jmrpose of 
erecting dwelling houses or the provision of 
amenities connected therewith, the time within 
which, the conditions on which and the 
manner in which the dwelling houses or 
amenities shall be erected or provided ; 
and, 


(5) where the acquisition is for the construction of 
any other work, the time within which and 
the conditions on which the work shall be 
executed, and maintained, and the terms ,<xn' 
which the public shall be entitled to use tha 
work. 
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Amendments : —By section 10 of Act XXXVIII of 1923, 
the words “such officer shall report to the Local Government 
the result of the enquiry, and,” which occurred at the beginning 
of the section have been omitted and after the word “satisfied” 
the following words have been inserted namely :—“after consi¬ 
dering the report, if any, of the Collector under section 5A» 
sub-section (2), or on the report of the officer making an en¬ 
quiry under section 40.” And by the Devolution ActXXXVIII 
of 1920 the words “subject to such rules as the Governor- 
General of India in Council may from time to time prescribe in 
that behalf” which occurred before the words “require the 
company” have been omitted. 

A further amendment has been introduced by section 4 of the 
Land Acquisition (Amendment) Act, XVI of 1933 by insertion 

of the words “the purpose? of the proposed acquisition. 

directly connected therewith, or that” after the word “that” 
whore it first occurs in the section, and by substituting the pre¬ 
sent clauses (I) and (J) in place of the original clauses (J) and 
(ii) which ran as follows : “(/) the time within which, and the 
conditions on which, the work shall be executed and maintained; 
and (o) the terms on which the public shall be entitled to use 
the work.” These latter amendments under Act XVI of 1933 
were consequential on the insertion of the new section 38A in 
the Act. 

Effect of the amendments :—From the changes introduced 
in the section by the Devolution Act XXXVII1 of 1920 and 
by the Amending Act XXXVIII of 1923, it is incumbent both 
upon Collector or any other officer entrusted with the enquiry 
under section 10, and also on the Local Governments to consider 
the objection, if any, of the persons whose lands are acquired. 
Hence the view in K\ ra v. Secretary of Stale, 7 C. W. N. 2-19 
that Act I of 1894 is *ai generis in its character and vests the 
Local Governments with absolute discretion in the matter of 
acquisition irrespective of any consideration of the willingness 
or unwillingness of the owner to part with his property, and 
that the owner’s objections arc limited to the amount of com¬ 
pensation and matters connected therewith etc., has to be 
modified. 

Section 41 of the L. A. Act makes the Government the sole 
judge of the mauncr in which the public arc to have the use of 
the land taken up. K\ra v. Secretary of State, 30 C. 33 : 7 C. 
W. N. 249. A Civil Court has no jurisdiction to entertain a 
suit for an injunction to restrain a District Municipality from 
acquiring through the medium of the Government under the L. 
A. Act, 1894, a plot of land for the purpose of widening a street 
way. Shastri llamchandra v. The Ahmedahad Municipality , 2 
*Bom. L*.lt. 395. For form of the Agreement, vide Form So. VIJ 
in Model forms , infra. 

21 
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Right of resumption :—The Select Committee in their 
Report says: “In the new clause (4) of section 41 wo 
have added further safeguards to enable Local Governments 
to ensure that the houses shall be properly built and used. 
Some of the opinions received upon the Bill when circulated 
mention possible difficulties connected with the resumption of 
land which is being misused. We consider that the Act gives 
adequate powers to Local Government to secure the resump¬ 
tion of land in such eases and we understand that it is usual to 
give the first option of repurchase to the original owner. Tn 
these circumstances we have not considered it necessary to 
make an amendment relating to this matter”. 

42 . Every such agreement shall, as soon ns may be 

Publication of after its execution, he published in the 
agreement. • Gazette of India, and also in the local 

official Gazette, and shall thereupon (so far as regards 
the terms on which the public shall he entitled to use 
the work) have the same effect as if it had formed part 
of this Act. 


Publication of agreement :—Under section 42, the agree¬ 
ment made between Government and a Company must appear 
in the Gazette of India, as well as in the local official Gazette, 
before proceedings can be taken under section 8 of the Act. 
Care should be taken that clear provisions are inserted in the 
agreement ensuring the reimbursement to Government by the 
Company of all costs incurred by it as incidental to the acqui¬ 
sition and more specially of the costs of any litigation arising 
out of the proceedings either in the original or appellate 
Courts. Board's Instructions 7, Bengal Ij. A. Manual p, 52. 
Publication of the agreement is necessary to notify to the 
public of the terms on which they may utilise the work. 


43 . The provisions of sections 89 to 42, both inelu- 
,Sections no to 42 sive, shall not apply, and the corres- 


not to apply when- ponding sections of the Land Acquisi- 

by Ve airccmcnt ,0lU to tion Act, 1870, shall he deemed never 
provide land for to have applied, to the acquisition of 
Company. land for any Kailway or other Com¬ 

pany, for the purposes of which, under any agreement 
between such Company and the Secretary of State for 
India in Council, the Government is, or was, bound to 
provide land. 


Where L. A. Act does not apply :—There is a distinction 
between the cases in which the Government enters into an 
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agreement to acquire land for a Company for public purposes 
and the cases in which the Government enters into an agree¬ 
ment to supply a Company with lands for public purposes. In 
the latter cases the formalities mentioned in sections 39, 40, 41, 
42 have not to be gone through, and they arc dispensed with 
and the Government may at once proceed to acquire the land 
in the usual way. “In Part VII of the Act (acquisition of land 
for companies) two sections have been added to except from the 
provisions applicable to ordinary companies those Companies 
(or which, under contract with the Secretary of State, Govern¬ 
ment is expressly bound to provide land.” Para J.1 of the 
Selert Committer Report dated 2 ad February 1893. 

44 . In the case of the acquisition of land for the 

How agreement purposes of a Railway Company, the 

between Railway existence of such an agreement as is 

Company and becre- . , . .. , 

tary of state may mentioned in section 4d may be proved 

be proved. by the production of a printed copy 

thereof purporting to bo printed by order of Government. 

Proof of agreements by Secy, of State :—Vide sections 37 
and 81 of the Indian Evidence Act of 1872. 



PART VIII. 


Miscellaneous. 

45 . (1) Service of any notice under this Act shall 

, ,■ he made by delivering or tendering a 

ServK-c ol notices. .. J c 1 • .i r 

copy thereof signed, in the case ot a 
notice under section 4, by the ollicer therein mentioned, 
and in the case ol’ any other notice, by or by order of the 
Collector or the Judge. 

(2) Whenever it may he practicable, the service 
of the notice shall lie made on the person therein named. 

(3) When such person cannot he found, the service 
may he made on any adult male member of his family 
residing with him ; and, if no such adult male member 
can he found, the notice may he served by fixing the 
copy on the outer door of the house in which the person 
therein named ordinarily dwells or carries on business, 
or by fixing a copy thereof in some conspicuous place 
in tin* office of the officer aforesaid or of the Collector 
or in the court-house, and also in some conspicuous part 
of the land to he acquired : 

Provided that, if the Collector or Judge shall so 
direct, a notice may he sent by post, in a letter addressed 
to the person named therein at his last known residence, 
address or place of business and registered under Part 
III of the Indian Post Office Act, 1800,* and service 
of it may be proved by the production of the addressee’s 
receipt. 

Service of notice :—A notice under the L. A. Act should, 
whenever practicable, be served under section 45 on the person 
named in the notice by delivering or tendering it. It is only 
when the person cannot be found that service may be made in 
another way. The mere temporary absence from his house of 
the person to be served would not fall within the expression 

Ser now Act VI of ISOS. 
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“cannot be found” used in cl. (3) of the section, Faxul Rasul v. 
Collector of Agra , 17 A. L. J. 2G8 : 50 I. C. 70. Service of a 
notice under sec. 12 (2) must bo made, whenever practicable, 
on the person named in the notice and when such person cannot 
be found it must be served in the manner provided in sec. 45, cl. 
(3) of the Act. An award was passed under section 12(7) of the 
Li. A. Act. Notice required by section 12(2) of the Act was 
served on the manager of an estate for which a receiver had 
been appointed and there was nothing to show that the receiver 
had authorised the manager to accept such notice on his behalf. 
It was held, that the service was not valid and it was quccried 
whether the provisions of the Civil Procedure Code relating to 
the service of summons apply to the service of notices under 
the Li. A. Act by virtue of sec. 53 of the Act. Paprtmma Rcto 
v. Revenue Divisional Officer , Guntur, 33 INI. L. J. 47£ : (1917) 
M.W.N. 878 : 42 I.C. 235. The Select Committee in para 11 of 
their Report dated 2nd February 1803 remarked: “In Part VIII 
of the Act we have at the instance of the Lieutenant-Gover¬ 
nor of Bengal, empowered Collectors and judges to serve 
any notices under the Act by registered letter. We think 
it necessary, however, expressly to require that service can bo 
proved only by production of the addressee’s receipt.” 

Proof of service :—The notice may be served either by re¬ 
gistered post or by personal service. Personal service of 
notice or delivery of the notice to an agent would bo good 
service or delivery to the principal, though in fact, the 
notice was destroyed by the agent and never seen or heard 
by the principal. It was an entire mistake to suppose 
that the addressee must sign the receipt of the registered 
letter himself or that lie cannot do so by the hand of 
another person or that if another does sign it on the addressee’s 
behalf the presumption is that it never was delivered to the 
addressee himself, mediately or immediately. In Ilarihar 
Bancrjer v. Ram Soslti Rat, 23 C. W. N. 77 : 29 C. L. J. 117, 
the Privy Council, held, that “if a letter properly directed con¬ 
taining a notice is proved to have been put into the Post OHicc, 
it is presumed that the letter reached its destination according 
to the regular course of business and was received by the 
person to whom it was addressed. ’Chat presumption would 
apply with greater force to registered letters.” In GIrish 
Chandra Ghose v. Kishori Mnliau Das , 23 C. W. N. 319, a 
notice .-was given by registered post, but the letter containing 
the notice was returned by the Post Ollice, the addressee having 
refused to accept it. It was held that “under sec. 114 of the 
Evidence Act, the Court was entitled to presume that the letter 
containing the notice reached the defendant and the fact that 
the letter was returned by the Post Office as not accepted by 
the addressee did not destroy the presumption.” 
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46 . Whoever wilfully obstructs any person in doing 
Penalty for obu- an y of the acts authorized by section 
ofiand S acquirtiticm '1 or section 8, or wilfully fills up, des¬ 
troys, damages or displaces any trench 
or mark made under section 4, shall, on conviction be¬ 
fore a Magistrate, be liable to imprisonment for any term 
not exceeding one month, or to fine not exceeding fifty 
rupees, or to both. 


Magistrate to en¬ 
force surrender. 


47 . If the Collector is opposed or impeded in taking 
possession under this Act of any land, 
he shall, if a, Magistrate, enforce the 
surrender of the land to himself, and, if not a Magistrate, 
he shall apply to a Magistrate or (within the towns of 
Calcutta, Madras and Bombay) to the Commissioner of 
Police, and such Magistrate, or Commissioner (as the 
case may be) shall enforce the surrender of the land to 
the Collector. 


48 . (!) Except in the case provided for in section 

qui£S lc »o? °comI V ie Government shall be at liberty 
pulsory, but com- to withdraw from the acquisition of any 

£37 when not of which possession !>•'« not been 

completed. taken. 


(2) Whenever the Government withdraws from any 
such acquisition, the Collector shall determine the 
amount of compensation due for the damage suffered by 
the owner in consequence of the notice or of any pro¬ 
ceedings thereunder, and shall pay such amount to the 
person interested, together with all costs reasonably in¬ 
curred by him in the prosecution of the proceedings 
under this Act relating to the said land. 

(3) The provisions of Part III of this Act shall 
a PPly> so far as may be, to the determination of the 
compensation payable under this section. 

Power of withdrawal from acquisition in England The 

general rule is that once a notice to treat lias been served 
upon an owner it cannot be withdrawn without the consent of 
the owner. Tauney v. Lynn and Ely Ily 1(5 L. J. Oh. 282. 
Ihcre are, however, exceptions to this rule : (1) Under see. 
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sub-sec. (2) of the Acquisition of Land Act, 1919, the owner 
should deliver a notice of claim upon the receipt of notice to 
treat. This notice of claim must state the exact nature of 
interest in respect of which compensation is claimed and give 
details of the compensation claimed. The said sub-section 
further provides that “when such a notice of claim has been 
delivered the acquiring authority may, at any time within six 
weeks after the delivery thereof, withdraw any notice to treat 
which has been served on the claimant or any other person 
interested in the land authorized to be acquired ; but shall be 
liable to pay compensation to any such claimant or other per¬ 
son for any loss or expenses occasioned by the notice to treat 
having been given to him and withdrawn, and the amount of 
such compensation shall, in default of agreement, be deter¬ 
mined by an official arbitrator.” (2) If the promoters serve a 
notice to treat in respect of portion of the land Jbelonging to* 
an owner and the owner serves a counter-notice, under sec. 92' 
of the Lands Clauses Act, 18-15, on the promoters requiring 
them to take the whole, the promoters may withdraw the 
notice to treat. As the promoters may not require the whole 
of the premises, it is considered right that they should not bo 
compelled to acquire at great expense an extra portion of the 
land which is useless to them. Ashton Vale Iron Co. Lit. v. 
Mayor of Bristol, (1901) 1 Ch. 591. 

Power of withdrawal from acquisition in India :—The 

Select Committee in para 12 of their Report dated the 2nd 
February 1893 observed : “Section 51 of the Act (X of 
1870) gives to the Government or the public bodies whom it 
represents the power of withdrawal from land it lias 
proposed to acquire. This power, however, must be 
exercised before the award is made. After award, withdrawal 
is prohibited, whatever may be the circumstances. Experience 
has shown that the only occasions on which powers of with¬ 
drawal would be really useful are when an award has shown 
that the Government was seriously misled by an under-estimate 
of the value of the land. A case has been reported in which a 
municipality has been nearly ruined by being compelled to 
proceed with an acquisition in which the award was inord¬ 
inately in excess of the original valuation. We think, there¬ 
fore, that power to withdraw should be given after, as well as 
before, the award, but that, if so exercised, it should only be 
on terms of the most liberal compensation to the owner and 
that, if he is dissatisfied with the Collector’s offer, he should 
have the same rights of reference to the Judge as in case of 
acquisition.” 

Who can withdraw from acquisition ? :—Where proceed¬ 
ings under the L. A. Act are taken on behalf of a Muni¬ 
cipal Board the Board has no power to withdraw from 
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the acquisition. It is the Government alone that can 
withdraw from the proceedings. Secretary of State v. 
Qua mar Ali , lf> A. L. J. GOO : 51 T. C. 501. If there is a 
contract between an acquiring body and the owner of the 
land acquired ns to the price to be paid for the same there is 
no want of mutuality simply because by sec. 48 Government 
is armed with the power of withdrawal. Fort Press Comm pony 
Lrl v. Municipal Corporation, City of Bombay, 41 Bom. 707 : 
21 Bom. L, R. 1011: 58 I. C. 021. 


Withdrawal from acquisition possible only before posses¬ 
sion :—The Select Committee in para 11 of their Second 
Report dated the 25rd March 1S05 said : “Wo have altered 
the terms of the first clause of sec. 48, which gives 
certain powers to Government to withdraw from a contem¬ 
plated acquisition of land so as to make it clear that this with- 
drawn I may hr made at any lime before possession, is f alien but 
not afterwards. Instances were quoted in our Preliminary 
Report in which the Collector was proved by the Judge’s award 
to have been seriously misled as to value of the land and in 
which the Government would not have acquired the land had 
.it received a correct appraisement. We think that a Govern¬ 
ment which provides compensation from the taxes of the 
Empire should have larger powers of withdrawal than are given 
By the present Act, but we are of opinion that no such power 
should be given after possession has once been taken, and that 
each Local Government must protect itself by executive in¬ 
structions to Collectors to refrain from taking possession until 
after the award of the Judge, in every case in which there is a 
material difference between the Collector and the owner as 
to the value of the property.” 


When a Collector makes an award under s. 11 of the 
L. A. Act and takes possession of the laud acquired, the 
land vests absolutely in tho Government free from all 
encumbrances. There is nothing in law preventing Govern¬ 
ment from restoring the state of a’fairs which prevailed 
before the proceedings commenced by annulling tin? 
aequistion, but where property has once vested in the 
Government under see. 1() of the L. A. Act Government can 
divest itself of the ownership and reconvey the same to the 
original owner only by a written (had. The fact that on the 
representation of tin; claimant to make a gift of a portion of 
the acquired land the Government, withdrew from the acquisi¬ 
tion does not divest the Government of its ownership or revest 
the. same in the claimant so as to entitle, the claimant to create 
a mortgage over the same. Even if the acquired land could 
under such circumstances be regarded as having revested in 
the claimant it could have been revested only for the limited 
purpose of reemiveying the same to the Govcrment. Secretary 
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of State v. Chettyar Firm, 4 R. 291 : 98 I. C. 323 :1927 A. I. R. 
<R) 14. 

49 . (I) The provisions of this Act shall not be 

Acquisition of part put in force for the purposes of acquir- 
°f house or building. ; n pr n , part only of any house, manu¬ 
factory or other building, if the owner desire that the 
whole of such house, manufactory or building shall he so 
acquired : 

Provided that the owner may, at any time before the 
Collector has made his award under section 11, by 
notice in writing, withdraw or modify his expressed 
desire that the whole of such house, manufactory or 
building shall be so acquired : 

Provided also that, if any question shall arise as to 
whether any land proposed to be taken under this Act 
does or does not form part of a house, manufactory or 
building within the meaning of this section, the Collector 
shall refer the determination of such question to the 
Court and shall not take possession of such land until 
after the question has been determined. 

In deciding on such a reference the Court shall have 
regard to the question whether the land proposed to be 
taken is reasonably required for the full and unimpaired 
use of the house, manufactory or building. 

(~) If in the case of any claim under section 2d, 
sub-section (7), thirdly, by a. person intersted, on 
account of the severing of the land to be acquired from 
his other land the Local (lovernment is of opinion that 
the claim is unreasonable or excessive, it may, at any 
time before the Collector has made his award, order the 
acquisition of the whole of the land of which the land 
first sought to be acquired forms a part. 

(. f >) In the case last hereinbefore provided for, no 
fresh declaration or other proceedings under sections 0 
to 10, both inclusive, shall be necessary but the Collec¬ 
tor shall without delay furnish a copy of the order of the 
Local -Government to the person interested, and shall 
thereafter proceed to make his award under section 11. 
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Sub-sec. (1) ; Who is an owner under section 49 :—The 
word “owner” is not defined in the Act but an owner must be 
deemed to be one of the persons interested in the land being 
acquired (*ee section 3 (b) of Act I of 1894). Heading section 
10 of the Act the proprietor, sub-proprietor, mortgagee, tenant 
or sub-tenant are all owners for the purposes of section 49. 
An under-tenant is admittedly interested in the acquisition of 
the land, which for the purposes of section 49, until the Civil 
Court (inds otherwise, may be presumed to be part of his salt- 
godown. Krishna Pas v. Collector of Palma , 1(» C. L. J. 165 : 
16 C. AY. X. : 27. 

Desire of the owner is material :—Although, according to 
Knglish law, the promoters limy not require the whole of a buil¬ 
ding for the purpose of their undertaking, they can not require 
the owner sell or convey to them a part of any house or 
other building, or manufactory if such party is willing and 
able to sell and convey the whole thereof. It is customary 
now, and has been for many years, for special Acts to contain 
a proviso excluding the operation of this section, but giving 
the owner the right to claim for the value of the land taken, 
and also for damages in respect of the deterioration of the re¬ 
maining portion due to severance. 

Tn KhaimH Lnl v. Secretary of State , 11 A. 378, 
the Government took some of the out-odiccs and some 
of the land in the appellant’s compound for public 
purposes. The appellant had objected under section 55 (of 
Act X of 1870) that the Government must take the whole or 
none. The Judge assessing the compensation came to the 
conclusion that the case did not fall within section 55 of the 
Act. The High Court in delivering the judgment held : “we 
are perfectly satisfied that the correct interpretation of see- 
55 is the same as the interpretation that has been put upon 
the corresponding section 92 of the Lands Clauses Consolida¬ 
tion Act, and that in this case, for instance, the appellant ob¬ 
jecting, the Government could not take under the compulsory 
powers of the Act the ont-odices or that portion of the com¬ 
pound which they did take unless they took the whole : that 
is to say, the house with its other out-odioes and appurtenances 
and its compound, so far as the compound was the compound 
of the house. The convenience of the proprietor is not the 
test. The proprietor is entitled to stand upon his rights and 
say : you shall not apply your compulsory powers at all unless 
you take the whole of my house.” 

Where it appears that there is no other place within 
the compound where a latrine can be built for the use 
of a house, it is open to the owner to insist on the whole house 
being acquired. Scry, of Stale v. Kara yanaswami Cheltiar , 
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55 Mad. 391 : 1931 M. W. N. 126G: 138 I. C. 42G : 1932 
A. J. R. (M) 55. 

Time for making a claim under sec. 49 : —There is nothing 
in section 49 requiring the claimant to put forward the claim 
that the whole house should bo acquired at any particular 
stage of the proceeding. Clause (1) of section 49 cannot be 
relied on to show that an owner should make this kind of 
claim before the award is made. Section 49 docs not require 
that an owner must, before award has been made, express his 
desire to have the whole of the house or building acquired* 
though that would be the normal procedure, and though the 
section provides that the owner may withdraw or modify his 
expressed desire before the award is made. But that does not 
imply that an owner, who has not made his claim prior to the 
award can in no circumstances make it afterwards. Scry, of 
State v. Naraynnasirami Chcltinr, 55 Mad. 391 : 1931 M. W. 
N. 1266 : 138 I. C. 426 : 1932 A. L R. (M) 55. 

Limitation for filing petition of reference under section 

49:— The first proviso to section 49 says that the owner may at 
any time before the Collector has made his award , withdraw his 
application, and it would follow that it was equally open to 
him to make a substantive application for a reference at some¬ 
time before the, award was actually made. Krishna Das v. 
Collector of Palma , 1G C. L. J. 1G5. 

Reference to Court by Collector :— Section 55 of Act X of 
18VO was exactly the same as the first part of the first sub-sec¬ 
tion of section 49 (Act I of 1894) but sub-sec. (1) of section 
49 of Act I of 1894 contains the following additional provi- 

lion, viz. —“Provided also that if any question.building,” 

and corresponds to section 92 of the Lands Clauses Consolida¬ 
tion Act. 

Collector’s power of refusal to refer under section 49 : —In 

Krishna Das v. Colled or of Palma , 16 O. L. J. 165 : 16 G.W. N. 
337: 13 I. C. 470, the frontal land of a godown was acquired by 
L. A. Deputy Collector and the petitioner alleged that the said 
land was necessary for the efficient working of his godown, and 
accordingly he prayed that a reference might be made to the 
Civil Court under section 49 of the L. A. Art. He put in an 
application praying for a reference under section 49 on 
21-9-10. The Deputy Collector thereupon held a local enquiry 
qnd rejected the petitioner’s application on 22-9-10, on the 
grounds that the acquisition of the land will not interfere 
with the business of the petitioner, if there bo any and that the 
time for filing such petition had expired. The petitioner 
moyed the High Court and obtained a Rule to set aside the 
order of the Deputy Collector dated 22-9-10. The first ques¬ 
tion that arose was whether L. A. Deputy Collector was subject 
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to tlio extraordinary jurisdiction of the High Court and the 
High Court in delivering the judgment held : “We have been 
referred to the case of Administrator General of Bengal v. 
The L. A. Deputy Collector, 21 Parganas , 12 0. W. N. 241 and 
British India Steam Xarigation Co v. Secretary of State for 
India , 12 C. L. J. 505. Tn the present state of the law, we can¬ 
not do otherwise than follow the decision of Henderson and 
Mitra JJ. in the Administrator General of Bengal v. The. L. A. 
Collector. It would obviously be unjust that the Deputy 
Collector should refuse to obey the provision of the Act, and 
to provide no remedy for the correction of the mistaken action. 
AY here the law gives a right to a party to a certain procedure, 
it must also be deemed to give a remedy for the rectification of 
any irregularities committed in that connection. Section 49 
of the .Vet clearly leaves no option to the Collector. It says 
‘he shall refer the determination of such question (whether 
any land proposed to be taken under this Act does or does 
not form part of a house, manufactory or building) to the Civil 
Court.’ AVe entertain no doubt that we have jurisdiction to 
set right the error committed by the Deputy Collector in not 
making a reference under section 49. The act of a L. A. 
Deputy Collector in making or refusing to make reference to 
a Civil Court under section 49 of the L. A. Act, is a judicial 
act and the High Court can interfere with such act on the 
ground that the Deputy Collector is a Court when he takes 
such a step or refuses to take it.” 


When an objection is made that a piece of land proposed 
to be acquired under the Land Acquisition Act is a part 
of tin 1 objector’s house, the* Deputy Collector must under 
section 49 of the Art either acquire the whole house or refer 
the question to Civil Court. He has no option in the 
matter. Saras/rati Pollack v. L. A. Deputy Collector of 
Cham para n , 2 P. L. J. 201 : 99 I. C. 050. 


Parts of a house, manufactory or building: -The Select 
Committee in their report dated 25-1-91 says—“We are of 
opinion that only such land should be, deemed to be part of a 
house, manufactory, or building which it is proposed to take 
under the Act, as can he held, to he reasonably required for the 
full and unimpaired use of such house , maun factory or building. 
We have, therefore, added a clause to section 49 (/) directing 
the Court to have regard to this question when deciding any 
reference which may be made to it under the section.” 


In Brook v. The Manchester, Sheffield and Lincolnshire 
Paduan Co., L. R. 2 Ch. 571, Cotton L. J. said:— 
Although I do not at all think that wo ought to construe 
the section liberally in favour of the landowner, yet we 
ought to construe it reasonably and fairly, having regard, 
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of course, to previous decisions and to this, that the object and 
intention of this section was evidently to give a certain protec¬ 
tion to landowners, to persons whose property has been taken 
away from them against their will, so that no person should 
be required to sell a fraction only of that which ought to be 
regarded as unit, when he might be very materially prejudiced 
by having left on his hands certain fractious only of that unit, 
not capable of being used efficiently when one fraction of it 
has been taken away from it.” In Greswolde i0 Williams v. 
Ncwcastle-on-Tync Corporation, (10271 W. N. 375, the case of 
Richards v. Swansea, Improvement and Tramways Co., 9 C. 1). 
425 was cited in which Cotton L. J., said : “that will bo part 
of a house within the meaning of this Act which would pass 
by a conveyance of the house, although not part of the structure 
at all, being part of the curtilage, or land, or yard, connected 
with the house in such a way that it would pass within the 
description of the house.” This definition of “house” would 
ordinarily include a garden let with the house. In St. Thomas 
Jlospital v. Charing Cross Railway Co., 30 L. J. Ch. 395, 
Wood, V. C., said: “the word ‘house/ comprises at least all 
that would pass by a grant of a messuage. Whether the words 
‘with the appurtenances’ are added or not, T think makes no 
great difference, for the word ‘messuage’ according to old 
authorities always includes not only the curtilage but also the 
garden.” 

Godowns necessary as residence for servants are part and 
parcel of a building [within the meaning of section 49 (1) of the 
L. A. Act] being a most important part of that building for 
the purpose of letting it out to gentlemen, as a place of resi¬ 
dence. The acquisition of such godowns would thus be an 
acquisition of a part of a house contrary to the provisions, 
of the Act. Dalchand v. Secretary of State, 43 C. 0(h : 37 I. CL 
11. Land which is not house, manufactory or building in the 
literal sense and which is not reasonably required for the lull 
and unimpaired use of a house manufactory or building cannot 
be considered as part of the house, manufactory or building 
within the meaning of section 49 of Act I of 1<S94. Whether 
or not the land is so reasonably required is a question of fact 
depending upon the particular circumstances of each case. 
Nila Ram v. Secretary of Stale, 30 All. 17G. A well in a mill- 
compound supplying the engine with water by means of a 
pipe is a “part of the manufactory.” Khorshedji v. Secretary 
of. Stale, 5 Bom. II. C. II. 97 (O. C). The word “house” is not 
confined to land covered by a building but also includes the 
court-yard of the house and so much of the land appurtenant 
to the house as is necessary for the convenient occupation 
of the house. Nairab Mumta?.-ml-Doivla v. Secretary of Siate y 
9 O. C. 311. 
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Onus :—When a public body seeks under the L. A. Act to 
acquire any portion of a block of buildings which is struc¬ 
turally connected with the main block, the onus is on that body 
to show that the portion is not “reasonably required for the 
full and unimpaired use of the house.” Vcukatarat nam Naida 
v. The Collector of Coda ran', 27 Mad. 350. 

Sub-sec. (2); Injurious affection by severance: —Where a 
portion of a holding for residential purposes was acquired by 
Government and it was found that the remaining portion was 
thereby rendered useless for such purposes, it was held, that it 
was of very little importance whether the whole holding formed 
a “house" within section 15) of the L. A. Act so as to render it 
obligatory on Government to acquire the whole of it inasmuch 
as compensation to the extent of the whole of the entire holding 
would have to be paid owing to damages caused by severance 
and to the property being injuriously affected by acquisition. 
Sural Chandra ltosc v. Secretary of State, 10 C. W. N. 250. A 
decision by the Court under section 40 would not prevent a 
claimant obtaining compensation under section 23 sub-section 
( 1) cl. (3) of the Act. Cites siririou v. Deputy Collector , Madras , 
17 I. C. 117. 


Sub-sec. (3); Sanction of the Local Government necessary 
for acquisition of the whole: —A part only of a certain piece 
of land was notified under the L. A. Act to be acquired by 
railway under cl. (/) of section 4!). The owners expressed a 
desire that the whole land should be taken and not a part. The 
Collector assented to the acquisition of the whole but did not 
consider it necessary for Government to declare its intention 
for acquiring the whole. An award was made, objected to and 
the matter was referred to the Court. There, in addition to 
objection relating to the amount of compensation the owner 
alleged that the whole proceedings were illegal, ultra vires as 
there was no notification to acquire the whole land. It w T as 
held (1) that the proceedings were illegal and ultra vires, (2) 
that the owners were not under any obligation to take the 
objection until the matter came before the Court and therefore 
there was no waiver. Bhagicnndas Kayiarias v. special L. A. 
Officer, 17 Bom. L. R. 192: 28 I. C. 489. 


Decision under sec. 49 not an award but a decree :—A 
decision or determination under the L. A. Act which has no 
reference to compensation in some form or other is not an 
“award.” An order under section 49 of the L. A. Act is not 
an award and is not appealable under section 54, Surat Chandra 
Chose v. Secretary of State, lb C. 801 : 23 C. W, N. 378, though 
it has been held in Dalehand v. Secretary of State, 43 C. 665, 
that an order of this nature has been dealt with in appeal on 
several occasions by the Allahabad High Court and by the 
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Madras High Court, and it has never been doubted that an 
appeal would lie. In Giles Sidtlnn v. Deputy Collector , Madras , 
17 I. C. 117, it has been held that the words “award” or “any 
part of the award” in section 54 of the L. A. Act do not include 
the decision of the Court on a reference under section 40. The 
decision of the Court on a reference under section 40 is not 
appealable. No appeal lies against a decision of the District 
Judge, in a reference under the L. A. Act to the effect that the 
Government could take only that portion of the olimant’s land 
which they desired to take and could not be forced to take 
the entirety of his holding. Such an order is a mere prelimi¬ 
nary decision directing no compensation. Mulra / Khnlnv v. 
The (Jolleclor of Poona, 21. I. 0. 170. I Jut in the recent case of 
the Secretary of Slate v Narayanan/rami ('hettinr, 55 Mad. 301: 
1031 M. W. N. 12(30: 138 1. 0. 42(>: 1932 A. 1. R. (M) 55, it 
has been held that the decision of the Court upon a reference 
under section 40 must be held to be a decree and therefore 
appealable. 


50 . (1) Where the provisions of this Act are put in 

force for the purpose of acquiring land 
a f local at the cost of any fund controlled or 
authority or Com- managed by a local authority or of any 
pa,,y * company, the charges of and inciden¬ 

tal to such acquisition shall he defrayed from or by such 
fund or Company. 


( 2) In any proceeding held before a Collector or 
Court in such cases the local authority or Company 
concerned may appear and adduce evidence for the 
purpose of determining the amount of compensation : 


Provided that no such local authority or Company 
shall be entitled to demand a reference under section 18. 


Company concerned may appear. —The Select Committee, 
in para 13 of their Report dated the 23rd March 1893 
observed: “To section 50 we have added at the desire 
of the Government of Bombay a clause permitting the 
appearance before the Collector or the Court of the re¬ 
presentative of a Local authority or company on whose 
behalf land is being acquired. We cannot, however, agree 
that the authority should be permitted to appeal from the 
Collector’s award. We have not given to Government itself 
power to make this appeal because the Collector is only the 
agent ©f Government in the acquisition of land; his action is 
taken under the rules laid down for his guidance which include 
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a preliminary valuation and these rules ordinarily provide, and 
ought to provide, that when the Collector finds cause to anti¬ 
cipate that his eventual award will substantially exceed his 
provisional estimate he shall stay proceedings till he receives 
the further instructions of higher authority. No local authority 
or company is compelled to proceed under the Land Acquisi¬ 
tion Act. Tf it can procure land more cheaply by private 
negotiation it is certainly at liberty to do so but if it elects to 
set in motion the very special powers given to Government 
for public objects it can expect no higher privileges and powers 
than tiiose given to Government itself.” Under section fiO(^) 
the company concerned is entitled to appear in any proceeding 
before the Collector or Court and to adduce evidence “for the 
purpose of determining the amount of compensation.” The 
reason of the provision is obvious, for the Company has to 
pay the compensation. K\rn v. ScrYctar // of Stole, 30 Gal. 36: 
7 C. W. X:LU!>. 

Company not a necessary party :—A Company or Corpora¬ 
tion lor whose benefit any land may be acquired by the Collec¬ 
tor is not a necessary party in the proceedings and there can 
be no doubt that no proceeding can properly go on in the 
absence of the Secretary of State for India in Council. Under 
section f)0 of the Act a Company or a Local Authority for 
whose benefit the acquisition is made may appear and adduce 
evidence for the purpose of determining the amount of com¬ 
pensation. Hut that is in the nature of the addition of a party 
simply for the purpose of watching the proceeding or assisting 
the Secretary of State. Such a Company or Local authority 
has not the power to ask for a reference under see. 18 of the 
Act neither does the Act give it the right of appeal, The Muni- 
i ipal Corporal ion of ]\tlma v. Jog rut Ira Xttraiu llaikut, 13 C. 
W. N. 116. 

Company cannot demand reference :—The Local Govern¬ 
ment acquired a plot of land for the District Hoard, Gujranwala, 
under the provisions of the L. A. Act. Objection being taken 
to the amount of compensation, reference was made to the 
District Judge, who gave an award therein. Ail appeal being 
preferred against that award to the High Court on behalf of 
“Collector and Chairman, District Hoard, Gujranwala,” it was 
contended that the Collector or Chairman, Gujranwala, was not 
competent to present the appeal, and it was held, that the 
contention must prevail inasmuch as land had been acquired 
by the Local Government, and not by the District Hoard, and 
according to section 70 of the C. V. C. suits by or against the 
Government must be instituted by or against the Secretary of 
State in Council, the rule being applicable to appeals as well. 
Collector ant! Chairman, District Jloanl, (lujramvula v. Hint 
Xnnrl, 0 L. 667. 
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51. No award or • agreement made under this Act 
shall be chargeable with stamp-duty, 
and no person claiming under any such 
award or agreement shall be liable to 

pay any fee for a copy of the same. 

Award or agreement exempted from stamp-duty :— 

The Collector’s award under sec. 11 has the effect of transfer¬ 
ring the ownership of the land acquired from the owner to the 
Government free from incumbrances (sec. 1(5). It is, therefore, 
in the nature of a “conveyance” as defined by see. 2, Cl. (10) 
of the Indian Stamp Act and seems to be liable to a stamp-duty 
(Art. 23, schedule IA of the Stamp Act). An agreement 
also is liable to a stamp-duty of 12 annas under Art. 5, el. (c) of 
schedule I A of the Stamp Act. By sec. fit, the Legislature has 
exempted the award and the agreement from paynient of any 
stamp-duty and no person claiming under such an award or 
agreement shall be liable to pay any fee for the copy of the 
same, that is, shall be entitled to get a copy of the same free 
of costs. 

Agreement :—Agreements referred to in this section arc 
those mentioned in sections 30, 41 and 43 of the Act, and they 
are not liable to stamp-duty. 

52. No suit or other proceeding shall be commenced 

.. , or prosecuted against any person for 

suits for anything anything done in pursuance of this 
done in pursuance of Act, without giving to such persona 

month’s previous notice in writing of 
the intended proceeding, and of the cause thereof, nor 
after tender of sufficient amends. 

When does a suit lie ?—“If a person, or a body of persons 
having statutory authority for the construction of works, 
exceed or abuse the powers conferred by the Legislature, the 
remedy of a person injured in consequence is by action or suit 
and not by a proceeding for compensation under the statute 
which has been so transgressed. Bowers of this sort are to be 
exercised with ordinary care and skill and with some regard to 
the.property and rights of others. They arc granted on the 
eoridition sometimes expressed and sometimes understood that 
the undertakers shall do as little damage as possible in the 
exercise of their statutory powers”—per Lord Macnnghten in 
(Jackwar Sir/Mr of Baroda v. Gandhi Karlirabhai Kaaturchand , 
7. C. W. N. 399. 


Exemption from 
stamp-duty and fees. 
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Whore notice under sec. 9 of the L. A. Act does 
not contain the material facts which would enable the 
land-owner to indentify the land intended to bo taken up and 
where the land to be acquired is affected with a franchise, the 
franchise is not described, and the notice fixes less than the 
prescribed time to prefer claims, these being irregularities, a 
suit for damages for permanent injury to a ferry caused by 
acquisition under the L. A. Act is maintainable in the Civil 
Court notwithstanding an award has been made by the Deputy 
Collector not allowing any compensation for the ferry as it 
was not claimed even after a special notice. Sub-section 2 of 
see. 10 of tin* Railways Act does not, bar a suit for compensa¬ 
tion in the Civil Court, when the Collector refuses to adjudicate 
upon the claim put forward by the owner. A suit will lie in the 
Civil Court in respect of claim for damages which could not 
be foreseen at the time of the proceedings, Humestnn' Sing v. 
Srrretan/ of Staff, ,'U Cal. J70: II C. W. X. dbf>: 5 C. L. J. 
tit)!). 

Ci\ il Courts are not powerless to afford relief to a person 
aggrieved by proceedings taken in tin* nominal compliance 
with the statutory provisions. It is. however, doubtful how far 
and in what precise mode such relief can be claimed by the 
Secretary of State ora Corporation for whose benefit proceed¬ 
ings have been taken by the (joverumont under the L. A. Act. 
The expression “any person interested’’ in see. 18 does not 
include the Secretary of State. II. !. S. X. ('ompnny v. .S errr- 
Ifiri/ of Sft/lr, Cal. It lias been held in Srmnuttg 

Vunnnbuli l)ai v. Itn/a Padinnnnml Sim/. 7 <'. W. X, oiks, that 
as between the claimants //,tier >c an award by the Collector 
under see. 11 of the L. A. Aet does not amount to an adjudica¬ 
tion of any question regarding the apportionment of compensa¬ 
tion adjudged under the lj. A. Aet. Any such question can bo 
determined by the Civil Court. 


Where no suit lies :—If a person who is interested in any 
land acquired under the L. A. Aet lias any objection to the 
measurement made by the Collector or to the amount of com¬ 
pensation made by him such person must obtain a reference 
to the Court of Special Judge and cannot litigate the matter by 
a suit in the ordinary courts. if the objection, however, 
relates to the person to whom compensation is payable or to its 
apportionment among the persons interested the matter may be 
investigated either upon a reference to the Court of the Spe.cial 
Judge, or having regard to the provisions of sec. dl, cl. (-) by 
a suit in the ordinary courts. But although either of these 
two methods may be available, if he has made his choice and 
selected his remedy, lie cannot, because lie has failed in the 
course adopted, fall back upon the other. Miamii Sing v. 
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Rmnadhin Hoy, 2 C. L. J. 20n : 10 C. W. N. 991 ; Jogesh 
Chandra Jioy v. Secretary of State , 29 C. L. J. 53. 

Notice when not necessary :—Sec. 52 of the L. A. Act refers 
to a tortious act done under that Act and no notice thereunder 
is necessary where no act has been done in pursuance thereof 
beyond the institution of the proceeding itself for acquiring the 
land. Ezra v. Secretary of Slate, 7 C. W. N. 249. The 
section is not applicable to proceedings commenced by an 
owner of property to restrain the Calcutta Corporation and 
Improvement Trust from taking further steps in some pending 
land acquisition proceeding. Mmtick Chand Nohat a v. The 
Corporation of Cairnfla and the Calcutta Improvement Trust, 
IS C. 91G : 60 I. C. 000. 


Limitation for suit :—A suit to recover compensation for 
land acquired, instituted on the refusal of the Collector to 
award any compensation under the L. A. Act is governed by 
Art. 120, Schedule II (0 years'of the Limitation Act, the right to 
sue accruing either from the date of the acquisition ortho refusal 
by the Collector to award compensation. Itamestrar Sing v. 
Secretary of Stale, 31 Cal. 470 : 11 C. Vi. X. 350 : 5 C. L J. 6G9. 
Land had boon taken under the L. A. Act, possession having 
been taken by the Collector before an award was made. The 
Collector subsequently refused to give an award on the ground 
that the land belonged to the Government. More than one 
year after the Collector’s refusal to give an award, a suit was 
instituted for a declaration that the land belonged to the 
plaintiff and for recovery of possession or in the alternative for 
damages for wrongful refusal of the Collector to give the award. 
The finding was that the land was the plaintiffs ; but the plea 
of limitation was raised. It was held that the suit was not 
barred by limitation. The land had vested absolutely in 
Government and so plaintiffs were not entitled to recover 
possession but could only claim da mages for broach of statutory 
duty on the Collector’s part. The, suit contemplated by Art. 
IS Limitation Act (1. year) is one for compensation for non-com¬ 
pletion and that Art. does not apply to a ease in which the land 
has vested in the Government. Art. 120 governs the suit. 
Manthararadi Venkayya v. Secretary of State, 27 Mad 535. 


53. Save in so far as they may be inconsistent with 

anything contained in this Act, the 

l oueof Civil Pro- J ^ - 1 


ml lire to apply to 
proceedings before 
Court. 


provisions of the Code of Civil Proce¬ 
dure shall apply to all proceedings 
before the Court under this Act. 


Nature of jurisdiction of L. A. Court :—The Court of -the 
Land Acquisition Judge is a court of special jurisdiction the 
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powers and duties of which are defined by statute and it cannot 
be legitimately invited to exercise inherent powers and assume 
jurisdiction over matters not intended by the legislature to 
be comprehended within the scope of enquiry before it. It was 
never contemplated by the statute to authorise the Land 
Acquisition Judge to review the award of the Collector, to 
cancel it or to remit to him to be recast, modified or reduced. 
The Court of the L. A. .bulge is restricted to an examination 
of the question which has been rcfeicd by the Collector for 
decision under section 18, and the scope of the enquiry cannot 
be enlarged at the instance of parties who have not obtained or 
can not obtain any order of reference. I*. I. S. N. Co. v. 
Secretory of Slate , 38 C. 230. 


Civil Procedure Code applies to all proceedings before 
the Court :—Section f>3 applies only to the Court. The Collec¬ 
tor has no power to review an order awarding compensation 
passed by himself as the C. P. C. does not in terms apply to 
the proceedings before the Collector. Kashi Pars/tad v. 
iXoti/icd Aren, Mahoha, 1032 A. I. R. (All.J o08. By the expres¬ 
sion “Court” a Collector is not included. The whole of Part 
VIIT of the Act in which this section appears, distinguishes 
between orders and proceedings by or before a Collector and 
those by or before a judge or Court. There is no authority 
that gives to a Collector power to administer oath or to require 
verifications under this Act. Darya Das Jinkhif v. (jneen 
Empress, 27 C. 820. This section makes the ('ode of Civil 
Procedure applicable only to the proceedings before the Court 
hearing the reference. In Boast Lot v. The Collector of 
Shaharanpnr, 1 A. \V. X. 8s, it was held that the procedure 
to be adopted, by a Civil Court where a reference is made to it, 
should, as far as possible, be tin* same as that adopted in trial 
of ordinary civil suits, the “party interested” being treated as 
the plaintiff and the Collector as the defendant. Proceedings 
in Court under the Act have been almost entirely assimilated 
to those of ordinary civil suits. Zami aider of D/tar v. liana , 
33 P. R. 19U<> : 103 P. L.R. 1900. 


When Civil Procedure Code does not apply :—Under Part 
III of the L. A. Act the Special Land Acquisition Court has no 
jurisdiction to deal with objections except those which are made 
by persons who were parties to the proceedings before the 
Collector or who have since within six months applied to 
the Collector to make a supplementary reference, in 
their case. The L. A. Act does not contemplate any decision 
by the Special Court unless reference is made by the 
Collector. Prohal Chandra. Moolcerjee. v. Raja Peary Mohan 
Moherjce, 12 C. W. X. 987. The addition of parties by the 
Civil Court, who have not been made partiefe to the 
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reference by the Collector is wholly inconsistent with the 
L. A. Act, and therefore the Civil Court cannot add such 
parties to the L. A. proceedings before it, nor can it award any 
compensation to one who joined in the proceedings for the first 
time in the Court of the Special Judge, without applying to the 
Collector for an order of reference. Mohananda Hoy v. Srish 
Chainlet' Tetran, 7 I. C. 10. The words “proceedings before 
the Court under the Act” in section 53 of Act I of 1894 ex¬ 
clude the applicability of the wide powers of appeal conferred 
on Courts by the C. P. (’ode. Except for section 54 
of the Act, no appeal shall lie from the decision of the L#. A. 
Judge. Porceedings by way of execution can not be had to 
enforce an award under Act I of 1894, Mn I am hath Kinthani- 
tnnd v. Aeharath Para hat, 31. M. L. J. 827 : 5 L. W. 472 : 38 
I. C. 373. though an adjudication as to compensation or as to 
its apportionment is tantamount to a decree within the 
meaning of section 2 of the Civil Procedure (’ode, and is capable 
of execution , and the same is the case with a decree of the 
Appellate Court in appeal and the principle of restitution laid 
by pec. 583 of the f'. P. Code (»882) is applicable. Zamindcr 
of JJhar v. Jinan, 53 P. R. 190(i : 103 P. L. R. 190(5. 


Order IX, rr. 9 & 13, C. P. C. apply :—Section 103 of the 
C. P. C. (1882) corresponding to Order IX, r. 13 of the C. P. C. 
of 19t 8 applies to a reference under section 30 of the L. A. 
Act, the party at whose instance the reference was obtained 
occupying the position of the plaintiff and his opponents that 
of the defendants. K\ut y. Secretary of Stale, 7 C. W. N. 
219 : 30 C. 3(5; Kish a a. ChamI v. Jo gat math Prasad, 25 All. 133. 
W here the pleader engaged by the former could not attend 
owing to bis wife’s illness, and another gentleman who had 
agreed to take up the case as his substitute was unavoidably 
prevented from attending the Court, and there being three cases 
on the day’s list above the ease the party himself did not 
anticipate that the ease would be called at an early hour and so 
failed to be present with his witnesses at the time when the 
case was called, it was hold that these facts combined made 
out a case of “‘sutlieient cause” for the rc-admission of the case 
but subject to conditions. The case was restored on condition 
of the defaulting party paying beforehand to his opponents 
the costs of the hearing in the day on which the case was 
dismissed, the subsequent cost of the application under section 
103..C. P. C. and the costs of the appeal before the High Court, 
JJehary Lai Sar v. Kattda Lai Oosua/at, 11 C. W. N. 430. 


When, after a reference has been made to the Civil Court, the 
proceedings were dismissed for want of prosecution without 
any adjudication on the merits, a suit is not maintainable for 
the trial of the question involved in the reference; but the 
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party who seeks to have such question tried must get the 
proceedings revived in accordance with law. Miami) Singh v. 
Ram a dhin Rai, 2 O. L. J. 351): 10 C. W. N. DDL. In a certain 
1j. A. suit the Collector who was the defendant failed to appear 
inspite of notice and the suit was decided ex parte. The 
Collector subsequently applied under Or. 0, r. 13 C. P. C. to 
set aside the ex parte decree. He admitted the receipt of the 
notice while out on tour and he was unable to attend the Court 
on the date fixed through pressure of work. One of the Judges 
of the Division Bench held that this was sullicient cause for 
his non-appearance while the other Judge held that it was not. 
Mahomed v. The Collector of Toungoo , 5 Rang. SO: 102 I. C. 
371): 1U27 A. I. R. (Bang.) 150. 


Discovery under Order XI, r. 12, C. P. C.:—A n order for 
discovery can be made in a case under the Land Acquisition 
Act under Order XI, r. 12 U. P. C. Kishau ('hand v. Japan path 
Prasad, 25 All. 133. When, however, the right to discovery in 
any form depends upon the determination of any issue or 
question in dispute in a matter, or it is desirable that some 
issue or question of law or fact or mixed question of law and 
fact in dispute should be determined llrst, the question of dis¬ 
covery may be rosened till after the issue or question has been 
determined. 117/ gtc \. „ linens , 2l> Ch. D. 717. The High 
Court is not powerless to set matters right when an interlocu¬ 
tory order has been made without jurisdiction or under such 
circumstances as are likely to cause irreparable injury to one 
of the litigants. 11. 1. S. X. Co. v. Secretary of State, 38 < \ 
230 : 15 C. W. X. 87 : 12 C. L. J. 505. 


Power to call for records under Or. XIII, r. 10, C. P.C.:—The 

power to call for records under Order XIII, r. 10 C. P. C. is a 
power which is undoubtedly inherent in the Judge of a Rand 
Acquisition Court. Xare.Jt Chandra IJose v. llira Lai Jlosr, 43 
C. 239. 

Review under Order XLVII, r. 1, C. P. C.:—A L. A. Court 
has power to review an award passed by it under the provisions 
of the 1j. A. Act. Such power is derived from the language of 
section 53, wherein the words “proceedings before the Court 
under the Act,*’ are comprehensive enough to include review 
proceedings under sec. Il l C. P. C. A distinction, should, how¬ 
ever, be drawn between the power of a Court to alter its own 
order (review) and the power of another Court to alter it 
(appeal) and the one might legitimately be viewed as “proceed¬ 
ings before the Court” within the meaning of section 53 of Act 
I of 1894,though not the other. Per Srinivasa Aiyangar J—“the 
decision of a L. A. Court whatever may be its nature, whether 
passed on a reference under section 18 of the L. A. Act or under 
sections 30 or 32, whetner the dispute was between the Govern- 
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mcnt and the party interested or only between the parties in¬ 
terested inter sc is an award. An award of a Court cannot be 
changed by it on review unless the power is expressly conferred 
by statute and the words ‘proceedings before the Court under 
the Act' in section 53 of the L. A. Act exclude the applicability 
to it of the provisions of the C. 1\ Code relating to review, 
though in cases where an award is made without hearing a 
party interested and without giving him an opportunity of 
being heard, the Court may have the power even apart from 
Order IX to change or modify the award after hearing the 
party interested.” Mnlandiath Knnhannnad v. Acharuth Para- 
kat , 31 M. L. J. 827 : 5 L. AV. 172 : 38 1. C. 373. There is 
nothing in the L. A. Act which forbids the application of order 
XLV1J of the (’ode of Civil Procedure to proceedings under 
the Act, Soldi Surain Singh v. /Hr Singh, 2 U. P. L. It. (Pat.) 
50 : 1 P. L. T. 219 : 5 P. L. J. 233 : 58 1. C. 510. . 

54, Subject to the provisions of the Code of Civil 
Appeals in profeu- Procedure, 100 S, applicable to appeals 

ilings before Tonrt. from original decrees, and notwith¬ 
standing anything to the contrary in any enactment for 
the lime being in force, an appeal shall only lie in any 
proceedings under this Act to the High Court from the 
award, or from anypart, of (he award, of the Court and 
from any decree of the Ihgh ('ourl passed on such 
appeal as aforesaid an appeal shall lie to His Majesty 
in Council subject to the provisions contained in section 
110 of the Code of Civil Procedure, 10OS and in Order 
XL V thereof. 

Amendment :—The section, as it originally stood, was— 
“Subject to the provisions of the (’ode of Civil Procedure, 
applicable to appeals from original decrees, an appeal shall lie 
to the High Court from the award or any part of the award 
of the Court in any proceedings under this Act.” By 
section 3 of the Land Acquisition (Amendment) Act XIX of 
1921 this section has been substituted in place of the old 
section. It should also be noted in this connection that by 
section 2 of the said Act XIX of 1921, section 20 of the L. A. 
Act 1 of 1894 has been re-numbered 20 (1), and to the said 
section the following sub-section has been added, namely “(2) 
Lvery such award shall be deemed to be a decree and the 
statement of the grounds of every such award a judgment 
within the meaning of section 2, cl. (2), and section 2, cl. (9) 
respectively of the Civil Procedure Code, 1908.” 

Reasons for the amendment :—Under section 39 of the old 
Act X of 1870 when the amount of compensation hajl been 
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settled by the court and there was any dispute as to the appor¬ 
tionment thereof, or when a reference had been made under 
section 38 the Judge sitting alone had to decide the proportions 
in which the persons interested were entitled to share in such 
amount. An appeal lay from such decision to the High Court 
unless the Judge whose decision was appealed from was not the 
District Judge, in which case the appeal lay in the first instance 
to the District Judge and a second appeal lay to the High 
Court from the judgment passed in an appeal against the deci¬ 
sion of the Court to which the dispute was referred. Atri Bai 
v. Arnopoonm Bai, 9 Cal. Si'S : 12 C. L. R. 409. It is true, 
by section 39 of Act X of 1870, it was provided that appeal 
would lie to the High Court unless the Judge whose decision 
was appealed from was not the District Judge, in which case 
the appeal lay in the first instance to the District Judge ; but 
that Act has been repealed by Act I of 1891 and section 54 
of the said Act enacted : ‘Subject to the provisions of the Code 
of Civil Procedure, applicable to appeals from original decrees, 
an appeal shall lie to the High Court from the award or any 
part of the award of the Court in any proceedings under this 
Act’ and under that section the appeals lie to the High Court. 
Baht ram Bhramanitar Boy v. Cham tinmlrr Maraud ra, 23 C. 
52(>. 

In 1912. Their Lordships of the Judicial Committee of 
the Privv Council in Pun moon Botatonnq Co. Ld. v. The Collar- 
tor of Jianqnon, 10 C. 21 : l(i C. L. J.215 : Hi C. AY. X. 901, 
held : “As Lord IJramwell observed in the case of the Snndhnek 
Charity Trustees v. The Xorth tit///ford shire Hail tray Company , 
(1877) L. R. 3 Q. 11. D. 1, ‘An appeal does not exist in the 
nature of things. A right of appeal from any decision of any 
tribunal must be given by express enactment.’ A special and 
limited appeal is given by the Land Acquisition Act from the 
award of ‘the Court’ to the High Court. Xo further right of 
appeal is given. Xoroanany such right be implied. The learned 
counsel for the appellants relied both on section 53 and section 
54 of the Act. Section 53 enacts that save in so far as they 
may be inconsistent with anything contained in this Act, the 
provisions of the (’ode of Civil Procedure shall apply to all 
proceedings before the Court under the Act. That enactment 
applies to an earlier stage in the proceedings and seems to 
have nothing to do with an appeal from the High Court. 
Section 51 is in the following terms :—‘54. Subject to the 
provisions of the Code of Civil Procedure applicable to appeal 
from original decrees, an appeal shall lie to the High Court 
from the award or from any part of the award of the Court 
in any proceedings under the Act.’ That section seems to .carry 
the appellants no further. It only applies to proceedings in the 
course.of an appeal to the High Court, fts force is exhausted 
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when the appeal to the High Court is heard. Their Lordships 
can not accept the argument or suggestion that when once 
the claimant is admitted to the High Court, he has all the 
rights of an ordinary suitor, including the right to carry an 
award made in an arbitration as to the value of the land taken 
for public purposes up to this Hoard as if it were a decree of 
the High Court made in the course of its ordinary jurisdiction.” 
In the cast; of The Special Officer, Salsette Dai Id in,g Silas v. 
Dassahhai Ii'“;onji Mali Kalla, 37 H. 506 : 17 C. W. N. 421, 
which immediately followed the case of Rangoon Dotatonng Co. 
v. The, Collector of Rangoon, it was held, that “An appeal does 
not lie to His .Majesty's Privy Council from the decision of 
the High Court in appeal under section ill of the Land Acquisi¬ 
tion Act (I of 1891).” 


To remore the bar to appeals to the Pricy Council front 
the. decision, of the High Courts in rases in trhirh the mine of 
the claim is Rs. 1(),U00 or nptrurds, Art XIX of lU'Jl was 
passed which enacted that the awards in Land Acquisition 
cases bv the Courts will be decrees and the grounds of the 
awards will be considered as judgments within the meaning of 
section 2 sub-section (2) and section 2 sub-section (9) respec¬ 
tively of the Civil Procedure Code. 1908, and section 96 of the 
Civil Procedure Code provides that “an appeal shall lie from 
every decree passed by any Court exercising original jurisdic¬ 
tion to the Court authorised to hear appeals from the decisions 
of such Court.” An award is a “decree or order of a Civil 
Court.” Monarikratnan Tirantalpad v. Collector of the Xtl- 
giris, 41 M. 913. An appeal lies under the law as amended in 
1921 to the Privy Council from a decree of the High Court 
passed on appeal from a reference under the L. A. Act as 
from a decree in ordinary suit. Lata, Xarsinqdas v. Secretary 
of State, 29 C. W. X. 822. 


Remedy by appeal and not by suit :—A Court constituted 
under Act I of 1S91 comes within the meaning of the High 
Courts Act, section 15, that is, is a Court subject to the 
appellate jurisdiction of the High Court. Collector of 2i Par- 
ganas v. Satjed, Abdul Ali, 2 > W. R. 239. Upon the construction 
of the Act, a decision of the Court, is not appealable, and if 
there is an appeal, the decision of the appellate Court is final 
and not liable to be contested by a suit, Xihnonee Situjh Deo 
v. Rani llnndhn Roy, 4 Cal, 758. 

Appeal against award :—The term “award” has not 
been defined in the Act but it is used throughout with reference 
to the compensation in some form or other. Under section 
26 the award “shall be in writing signed by the judge and shall 
specify the amount awarded under clause (i)of sub-section (1) of 
section 23 and also the amounts respectively awarded under 
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each of the other clauses of the same sub-section.” Once a, 
proper reference comes before the District .Judge his final order 
on it is an award whether he gives an additional amount or he 
gives no additional amount or whether the acquisition officer’s 
award is not upheld for some other reason, c.g., backing out 
of tin* Government. An appeal over such an order is competent 
both to the High Court and to the I’rivy Council under section 
54 as amended by Act XIX of 1521. 


Appeal against order of appprtionment :—The L. A. 

.Vet contemplated two properly separate and distinct forms of 
procedure, one for fixing the amount of compensation described 
as being an award (an appeal from that award or any part of 
that award is given to the High Court under section 54 of the 
Act); and the other, for determining in ease of dispute the 
relative rights of the persons entitled to the compensation 
money. The determination of such a dispute is a decree and 
as such appealable. Hanun l/mnlra lino v. liamacttandru lino, 
2fi C. AV. X. 715 (1*. C ) : ,‘J5 ('. L. 4. 515. A decision on the 
question of respective interests of the claimants in the compen¬ 
sation awarded in a reference under section 50 L. A. Act is 
appealable as a decree and not as an award under section 5 1 
of the Act. The provisions of section 51 L. A. Act are 
subject to tin* Code of Civil Procedure, 15UN, and although the 
order determining the rights of the parties is not, in view of 
the Pi ivy Council judgment, an award, it is certainly a decree 
or of the nature of a dcciee and an appeal would lie against it. 
That is the interpretation which has been put upon the Privy 
Council judgment in J 'ntl.alam/di v. Aftiiar rat/amt Jiao, 52 
Alad. 1 12 : 51) A I. L. 4. 557 : 115 I. C. 42 : 152!) A. I. K. (M) 
551. llnyhnnuthdas 1 [arjirandas v. The District Superintendent 
of Iblice, AV/.s57 Horn. 514 : 55 Bom. L. It. 270 : 144 I. C. 
710 : 1555 A. I. it. (B) 1S7. 

Appeal to High Court :—Section 51 provides that “subject 
to the provisions of the (’ode of Civil Procedure an 
appeal shall only lie in any proceedings under this Act to the 
High Court from the award or from any part of the award, 
cf the Court.” The “Court” as defined in section 3(d) L. A. 
Act means “a principal Civil Court of original jurisdiction, 
unless the Local Government has appointed a special judicial 
ollicer within any specified local limits to perform the functions 
of the Court under this Act.” lienee it follows that an appeal 
lies to the High Court from the award of the principal Civil 
Court of original jurisdiction and in case of the appointment 
of a special judicial officer by the local Government to perform 
the functions of the Court, from the award of that Court. But 
the view expressed in Mahnnl IJayavutki Das Jtavnji v. 
Sarangaraja Iyengar , 54 Mad. 722 r>i t., that “a L. A. Court 
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constituted by the appointment of the Chief Judge of the Court 
of Small Causes in Madras as its special judicial officer is 
not a principal Civil Court of original jurisdiction within the 
meaning of section 3(d) of the L. A. Act, but it is a special 
Court having its own statutory status which does not follow 
the status of a Court ordinarily presided over by the person 
who happens to be apppointed as its judge. Neither section 
f>4 of the L. A. Act nor section 90 C. P. C. confers on the 
High Court a power to Act as a Court of appeal from the 
decisions which are not awards but decrees of the said Court ,” 
is hardly consistent with the provisions of sections 54 and 3(d) 
of the H. A. Act. 

Appeals are subject to the provisions of the Code of Civil 
Procedure :—Section 98 of the Civil Procedure (’ode, 1908, 
applies to Land Acquisition appeals and if a Bench of judges 
hearing an appeal diiler as to the amount, of additional com¬ 
pensation awardable, the proper order to pass on the appeal 
is to confirm the award of the lower Court under that section 
and not to give a decree upto the lower limit of additional com¬ 
pensation, Kishcn Doyal v. Ir.■'hiid Ali, 22 C. L. J. 525 
distinguished, 21a narih ran/a u Tinnnalpad v. Collector of the 
\i/gin's, 41 M. 913. Section 51 of the L. A. Act makes no 
departure from the ordinary rules of the Civil Procedure Code 
which allows a party to appeal not only against the whole 
decree but also against parts of it. Deputy Collector, Madura 
v. Mnthirula Moduli, 35 M. L. J. 83 : 24 

M. L. T. 83 : 8 L. W. 27L : -i8 I. C, 1003. Where a number 
of separate references under the L. A. Act are heard together 
and disposed of by one judgment and where distinct appeals 
are filed from this judgment it is absolutely essential under Or. 
41, r. 1 of the C. P. (’, that a copy of the award should accom¬ 
pany each memorandum of appeal and the appellate Court has 
no power to dispense with such copy. J Ioharak Ali Shah v. 
Secretary of State, (1925) A. 1. 11. (L) 438 ; Xurdin v. Secretary 
of State, 97 r. C. 187. 

In Rangoon tlolulonny Co. v. The Collet tor of 
Rangoon, 40 Cal. 21, Their Lordships point out 
that appeals from awards as provided for in section 54 L. A. 
Act arc governed as to their procedure from the date of the 
filing of the appeal to its disposal by the rules provided for in 
the Civil Procedure Code. The Procedure laid down in the 
O. P. Code with reference to appeals from original decrees 
governs appeals under section 54 of the L. A. Act. liamasaini 
Pillai v. Deputy Collector Madura, 43 Mad. 51. The decision 
in reference under a. 30 is not an award within the meaning of 
s. 54 and hence no appeal would lie against it under that 
section. But the decision is appealable under s. 9(5, Civil 
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Procedure Code. Whore there is a litigation in Court such 
litigation, though not called a suit, is yet a civil proceeding 
and unless the right of appeal given under that Code is taken 
away expressly, it cannot be held that the right of appeal does 
not exist. Decision in reference under s. 30 being one on rights 
of contending parties, is a decree within s. 2,2), and is appeal¬ 
able under s. 9(5. Appeal against decision in reference under 
s. 30, where the amount involved is less than Rs. f>,000 is not 
an appeal from an award and therefore it lies to the District 
Court, and not tr. the High Court. Malta tineja Kadntnhan v. 
Thccthnrrppn Mndaliar, 29 M. L. W. 237 : (1929) M. W. X. 
02: (1929) A. 1. R. (M) 223. The decision of the Court of a 
subordinate Judge upon a reference made to it under s. 30 of 
the L. A. Act, is not an award under Part 111 of the Act, but 
is a decree, and, if the subject-matter of the Its is below 
Rs. 5,000, an appeal from the decision lies to the District Court 
and not to the High Court under sec. 51 of the Act. Jana- 
pareddi Venkata Jlrddi v. Janupnrcddi Adinaraifana Jiao, 52 
Mad, 142. 

Appeal against award lies even before apportionment: —In 

Ardeshir Manrl/orji Kharadi v. Assistant Collector, Poona, 10 
Bom. 14. R. 517, Chanda vai’har J. had held that no appeal lies from 
an award which merelydeterinini’s the amomitof gross sum pay¬ 
able as compensation, as preliminary to the further question, to 
whom the amount so determined should he paid. Following 
the above case, it was held hv the Lahore High Court in Den 
Karan'Jhis v. Sterelanj of Stott, 94 I- C. 249 : (1925) A. I. R. 
(L) 112 that until the Distriet .Judge had deeided the question 
as to apportionment there was no iinal award which could be 
appealed against. This view altogether ignores that the L. A. 
.Vet provides for two classes of references to the Judge, one to 
assess eompen.-ation under Part 111 and the other for apportion¬ 
ment under Part IV of the Act, Taijlor v. Collector of Pnrnca, 
14 C. 423. 


In Jin mm hand ra Jiao v. 


545 : 23 C. W. X. 713 (P. C), 


llamaehand ra Ilao, 35 
Their Lordships of the 


C. L. J. 
Judicial 


Committee have distinctly laid down that the L. A. Act contem¬ 
plated tiro properl if separate, anti diAinel forms of procedure, 
one for fixing the amount of compensation described as being 
an award (an appeal from that award or any part of that award 
is given to the High Court under section 54 of the Act) ; and 
the other, for determining in case of dispute the relative rights 
of the persons entitled to the compensation money. When 
once the amount as to the award lias become final, all questions 
as to fixing of compensation are then at an end ; and the duty 
of the Collector in case of disputes as to the relative rights of 
the persona together entitled to the money ia to place the 
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money under the control of the Court and the parties then 
can proceed to litigate in the ordinary way to determine 
what their right and title may be. A separate notice of 
the apportionment proceedings is requisite to bind any 
person by these proceedings and where such a notice has not 
been served, any party interested although served with 
notice of the proceedings for settling “the amount of compen¬ 
sation, cannot be considered a party to the proceedings for 
apportioning it, Tlcrmutjan liibi v. Padmo/oehan Das , 12 C. 33. 

In case of an appeal against an award of the Court, fixingthe 
amount of compensation the only person who can be impleaded 
is the Secretary of State, Fakir Chand v. The Municipal Com¬ 
mittee of Tla.xro, 18 I. C. 37, and in case of appeals against an 
award of apportionment the claimants themselves are impleaded 
as appellants or respondents and the Secretary of State is not at 
all a necessary party to the same. Hence the view that no 
appeal lies against an award of valuation until an award for 
apportionment has been made is hardly consistent with law, 
practice or procedure. 

Appeal against an order of Investment under section 32 :— 

Properties set apart for charities arc prima facie inalienable ; 
and when such properties are acquired under the L. A. Act, 
the award made thereunder may direct the investment of the 
compensation money in Government securities. An appeal lies 
against the award in so far as it directs investment, under sec¬ 
tion 54 of the L. A. Act ; Sl/ira Jiao v. Xngappa, 29 M. 117 ; 
Trinuijaui v. Krishna , 17 C. W. N. 935 : (> 1. C. 157. 

No appeal lies against an order for refund :—An order 
made by a Court in a proceeding under the L. A. Act directing 
a party to whom a sum of money awarded as compensation 
under the Act had been paid under a previous order, to refund 
the money is not an award or portion of an award within the 
meaning of section 54 of the Act nor does it come under any of 
the Orders mentioned in section 588, (now section 104 and Or. 
43, R. 1) of the Civil Procedure Code. No appeal therefore lies 
from such an order, Xotrin. Kali v. Bonalata , 32 Cal. 92L. An 
order made by a Court in a proceeding under the L. A. Act 
directing a party to whom a sum of money awarded as compen¬ 
sation under the Act has been paid under a previous order to 
refund the money is not an award or a portion of au award 
within the meaning of section 54 of the Act and is, therefore, 
not appealable. Such an order will, however, be sot aside in 
revision being without jurisdiction. (Johar Saltan v. Ali 
Muhammad, (i3 1. C. 1 : 3 L. L. J. 421. 

No appeal lies against an order refusing to restore a case 
by setting aside an ex parte decree : —An order of the Special 
\j. A. Judge refusing to restore a claim case by setting aside 
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a decree passed ex parte for default of the claimant, was held 
not to be an “award” and did not come under section 54 of the 
Jj. A. Act, and an appeal was, therefore, held not to lie against 
such an order. Hasan Mull a v. Tasiruddin, 39 C. 393 : 15 I. 
(A 925. No appeal lies from an order passed by a L A. Judge 
dismissing for default an application to restore a land acquisi¬ 
tion case which has been dismissed for default. The addition 
of the words ‘in any prorerdinff in section 51 of the U. A. Act 
by the Amending Act of 1921 has not extended the right of 
appeal under the soot ion to orders which are not awards or parts 
of an award, Haashidhar Mara'ari v. Srrrrfttnf of Slate, 5 1 C. 
312 : 102 I. C. 479 : 1927 A. I. K. (O) 533. No appeal lies 
from an order passed by a L. A. Judge dismissing an applica¬ 
tion under Or. 9, r. 13 for setting aside an ex parte award. 
llajendra X/rfl/ Kanrar v. Kama/ Krishna Kami a (Vtotrdhury, 
36 C. IV. X. 352. 


No appeal lies against an order ref using to add party: —Sec¬ 
tion 54 of theL. A. Act deals with orders made between parties 
to the proceedings before the District .bulge. Hence an order 
rejecting an application by a person to be made a party on the 
ground that he had no lorns standi is not appealable, (lolap 
Khan v. llholanath Marie/-, 1.2 ('. L. J. 5-15 : 7 I. C. -1NL. 


Appeal lies against order for costs :—Under section 27, an 
award of eo-’U is a part of the award and is appealable as such 
und *r section 5 t of the Act. Section 27 does not authorise the 
<'ourt to allow any amount for pleader’s fee at its discretion. 
When the* subject-matter is capable of being valued, pleader’s 
fee must be allowed in the scale laid down in Civil Rides of 
Practice or on such other scale as may be in force for the par¬ 
ticular Court. Kknmhera (1 rntaianay v. Mnnisnatni dram- 
many, 31 M. 32*. The. lower Court upheld the Collector’s 
award but refused government costs by explaining that the exag¬ 
gerated demands of landowners were due to the uncertainty of 
the land market due to the boom and its aftermath. There was 
nothing in the case inconsistent with the special provisions of 
the L. A. Act. It was held that s. 35 C. P. C. governed the 
case, and that the lower Court had exercised its discretion in 
violation of well-recognised principles of law and, therefore, an 
appeal lay for costs only, Assistant Collector, Sal strife v. Datno- 
dnrdas Trihhacaadas Bhanji, 30 Rom. L. R. 1022 : 1929 A. I.R. 
(R) 63. 

No appeal lies against order rejecting reference :—No 

appeal lies under section 54 of the Act from an order of the 
District Judge rejecting a reference under section IS on the 
ground that the application to the Collector was time-barred 
under sub-section (2) of the section. Xafisuddiu v. Secretary 
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of State , 9 Lahore, 244 : 104 I. C. 397 : 1927 A. I. R. (L) 858 ; 
Dumbeswar Surma v. Collector of Sihsagar , 89 I. C. 037. 

Appeal against an order under see. 49 L. A. Aet:— A deci¬ 
sion or determination under the L. A. Act which has no refer¬ 
ence to compensation in some form or other is not an “award.” 
An order under section 49 of the L.A. Act was held therefore not 
to be an award and not appealable under see. 54, Samt Chandra 
Chose v. Secy, of State , 40 Cal. SOI : 23 C. W. N. 378. lint in 
Secij. of Slate v. Marayanasteami Che!liar , 55 Mad. 391: 1931 
M. W. N. 1200 : 133 I. C. 420: 1932 A. L R. (M) 55 it has been 
hold that the decision of the Court upon a reference! under sec. 
49 must be held to be a decree and, therefore, appealable. 

Court-fees in appeal against award :—Under section S of 
the Court-Fees Act the amount of fee payable under this Act 
on a memorandum of appeal against an order relating to com¬ 
pensation under any Act for the time being in force for the 
acquisition of land for public purposes shall be computed accor¬ 
ding to the fit If ere hit between the amount awarded and the 
amount claimed by the appellant, Srrrlary of Slate v Hasten, 
Stngh, 19 l\ W. R. 1913 : 17 T. C. 791, where it has also been 
held that an appeal by the Secretary of State against the award 
of the Court requires a court-fee stamp of Rs. 10 only under 
Art. 17 (1), Sell. 11 of the Act. 

The above view was not accepted as correct in 
Secretary of Slate joe India, in Council v. K. S. Bnnvrjec , 
97 1. (\ 140, where Walmsley 3. says: “the (-ourt- 

Fees Act makes it clear that a claimant must pay ail valorem 
foes but the wording of the section that makes that provision 
suggests that when the Secretary of State appeals for a reduc¬ 
tion of the sum awarded some other rule applies, and if the 
court-fees payable by a claimant are not governed by the ordi¬ 
nary rules affecting decrees, it seems that they cannot be appli¬ 
cable in the case of an appeal by the Secretary of State. If 
that is so the oidy Article in the Court Fees Act under which 
such an appeal can be classed, though not very appropriately, 
is Art. 17 (4), an appeal to set aside an award. I think, how¬ 
ever, that the position has been changed by the recent amend¬ 
ment of the Land Acquisition Act. For a purpose unconnec¬ 
ted with the court-fees, the decision of the Judge has been 
made a decree, and the result is that the Secy, of State is 
appealing against a decree. Where a claimant demands an en¬ 
hancement of the Judge’s award he also is appealing against a 
decree and the special provision of 9 . 8 of the Court-Fees Act 
may now, probably, be regarded as redundant. At any rate the 
inference drawn from the discrimination made between 
the claimant and the Secretary of State is no longer 
warranted.” 
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A memorandum of appeal against the decision of the Dist. 
.Judge on a reference made to him under the L. A. Act enhan¬ 
cing the amount of compensation requires ad valorem court-fee 
under 8ch. I, Art. 1 and not Its. 10 under Sch. II, Art. 17 (iv) 
as laid dowh in Secy. of Stale v. Ifoswa Singh; Secy.of Slate v. 
Baij iXath, 1932 A. I. R. (O) ‘224. An appeal by Government 
against an award of a District Court under the L. A. Act is 
taxable under sec. 8 of the Court-Fees Act or else under Art. I 
of the First Schedule of the Act. Art. 17(iv) of the Second 
Schedule of the Act does not apply in such a case. Special 
Collector of Uangoon v. Ko Zi So, 0 Rang. 281 : 110 I. C. 870 : 
1028 A. I. R. (R) 107. Where no compensation has been 
allowed by an aw'ard under the L. A. Act, court-fee payable on 
the memorandum of appeal is the ad valorem court-fee on the 
amount claimed. Bantu Chaad v. Emperor , 27 P. L. R. 01: 92 
T. C. 901 : 1020 A.l.R. (Lah.) 313. 

Sec. 8 does not itself impose an ad valorem charge, but lays 
down in what particular way the fee is to be charged, on the 
assumption that it has been charged by the Act already. It 
really favours the subject inasmuch as it means that even if 
the appellant may say that the total amount of the compensa¬ 
tion ought to have been higher than has been actually awarded 
or may raise questions of title which require to be investigated, 
he has always to pay court-fees only on the difference between 
the amount which he claims for himself and the amount, 
awarded to him. In re Aaaada Lai ('hakrabutty, 35 C. W. N. 
1105. 


Court-fees in appeal against order of apportionment:— 

In the case of an appeal against a decision in reference under 
sec. 30 the court-fee is to be charged under Art. 1, Sch. 1, Court- 
Fees Act. Mahalinga KiuUunhan. v. Thcetharappa. Modaliar , 
20 M. L. W. 237: (i.929) M. W. N. 62: 1023 A. 1. R. (M) 223. 
In an appeal by co-sharer from an order directing compensa¬ 
tion to be made to certain persons, for a share (which is dc- 
linitely ascertained) in the compensation ad valorem fee is to 
be paid on the amount of compensation claimed in the appeal 
and a court-fee stamp of Rs. 10 is insufficient. Muhammad 
Salemon, v. Ghumandi JmI, 22 P. L. R. 251: 13d 1.0.127: 
1031 A. I. R. (L) 313. 


A certain debatter property having been acquired under 
the L. A. Act the compensation allowed by the Collector was 
deposited in Court. Ouc T applied to withdraw the money on 
the ground that she was entitled to it as executrix to the will 
of her late husband. On objection by one K that the money 
in deposit should be invested in Government securities and 
only the interest to be paid over to the shebait , the L. A. 
•Judge passed an order under section 32 of the Act directing 
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the payment of the interest only to the applicant. Against 
this order T preferred an appeal to the High Court on a court- 
fee stamp of Rs. 10 only. It was held that the case came under 
the provisions of section 8 of the Court-Fees Act and an ad 
ralornn court-fee ought to have been paid. Dnn/mri Lai v. 
Day a, tinnkur, 13 C. W. N. 81.5; Rheoratan Roy v. Molt ri, 21 
All. 354; Kasht.ri Chntli v. Deputy Collector of Delian/, 21 
Mad. 309; Trinoyani Dusi v. Krishna Lai Dcy, 30 C. !)0H: 
17 C. W. N. 933; Manqahlas (iirdhardas Parehh v. 'Lite Assis¬ 
tant Collector of Pranfij Prant, Ahmcdahad, 45 B. 277. 

An appeal to the High Court from an order of the Calcutta 
Improvement Tribunal in which the correctness of the total 
amount awarded as compensation is not questioned but it is 
claimed that the. appellant should have been awarded a portion 
of it whereas he has been awarded nothing, is governed by 
sec. 8 and Art. 1, Sell. 1 of the Court-Fees Act and ad ralornn 
fee on the amount claimed by the appellant is payable. In re 
Anauda Lai ( halrahuHy, 35 C. \V. N. 1103. 

On a reference under s. 18 L. A. Act the District Judge 
held that one of the claimants, a Hindu widow, was entitled to 
a life-interest in the compensation money awarded for tin; 
uicltcumut , but, on account of the limited interest held by her, 
he, under section 32 of tin* Act, ordered the money to be in¬ 
vested in a bank, which was accordingly done. In an appeal 
liled by another claimant claiming that the compensation was 
payable to him alone, it was held that the proper court-fee 
payable on the memorandum of appeal was not a court-fee 
ad ralornn on the amount of the award but a court-fee as for 
a mere declaration. The compensation money was not payable 
to the widow in person but was held in trust for her by the 
Court, and therefore a mere declaration of the appellate Court 
to the lower Court directing that the money is not any longer 
to bo so held in trust for the widow but is to bo handed over 
to the appellant is sufficient. 

Even in cases not covered by ss. 13, 11 and 15 Court-Fees 
Act, the High Court can, under s. 151 C. P. C. order refund 
of court-fee paid in excess when obvious injustice would be 
done if it were not repaid. Thant may yn Kaidn v. Vcnkalara- 
tnunamma, 55 Mad. (HI: 62 M. L. J. 511: 1932 A. L R. 
(Mad.) 438. 

Limitation for appeals under section 54 :—-There is no 
special period of limitation provided for in the L. A. Act nor 
is there any allusion unless it be by implication to the Limita¬ 
tion Act. Art. 156 of the Limitation Act provides a period of 
90 day.? for “appeal under the Code of Civil Procedure 1908, 
to High Court except in the eases provided for by Art. 151 

23 
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and Art. 153, the time to run from the date of decree or order 
appealed from/’ Appeals under the Code of Civil Procedure 
in Art. 150 of the Limitation Act mean appeals, the procedure 
in respect of which is governed by the Civil Procedure Code. 
Art. L50 applies to appeals provided by see. 51 of the L. A. 
Act. Eaimsnmi Pillai v. Deputy Collector of Madura, 43 Mad. 
51: 39 M. L. J. 110: ‘JO M. L. T. 130: 10 L. W. 200: (1919) 
M. W. N. 505: f)3 T. C. 405. 


Extension of the period of limitation :—Where two refer¬ 
ences under the L. A. Act, were disposed of by one main judg¬ 
ment in one of the cases and by a short judgment in the other 
containing merely a reference to the main judgment, it is 
necessary in an appeal in a reference in which the short- 
judinent is written to file a copy of the main judgment also. 
It was held that the court may in a proper ease extend the time 
lor filing such a copy under section 5 of the Limitation Act. 
A 'anting Das v. Secretary of Stale, 112 T. P. 797: 192N A. T. It. 
(L) 263. The effect of the amendment made in sec. 26 of the 
L. A. Act, IS91 by Act XIX of 1921 read with Order XL1, 
r. 1 of the C. P. C. has been clearly set out in Malta rik Alt 
Shah v. Secretary of State, 6 L. 21.S and Xnr Din v. Secretary 
of Stale, 7 L. 539. Although the words “sullicicnt cause” in 
section 5 of the Limitation Act should receive a liberal cons¬ 
truction so as to advance substantial justice when no negli¬ 
gence, nor inaction nor want of bona /'hies is imputable to tile 
appellant; nevertheless, the mere fact that an appellant has 
misconstrued one of the rules and by reason of such mistake 
has omitted to biing his appeal in time is not a sufficient reason 
for enlarging the time for appeal. Secretary of Slate v. Tirath 
Earn, 9L. 76: 104 J. C. 281. 


Parties in appeal :—The Local <_Jovernmcut acquired a plot 
of land for the District Board, Gnjramvala under the provi¬ 
sions of the L. A. Act. Objection being taken to the amount 
of compensation, reference was made to the. District Judge, 
who gave an award therein. An appeal being preferred against 
that award to the High Court on behalf of “Collector and 
Chairman, District Board Gnjramvala,” it was contended that 
the “Collector and Chairman, Gnjramvala,” was not competent 
to present the appeal. It was held that the contention must 
prevail inasmuch as land had been acquired by the Local 
Government and according to section 79 0. P. O. suits by or 
against the Government must be instituted by or against the 
Secretary of State for India in Council, the rule being appli¬ 
cable to appeals as well. Collector and Chairman Distrirl 
Hoard, (injramvala v. Uira A 'and, 9 Lahore 667. In an appeal 
in the case of Land Acquisition award the only person who 
can be impleaded as a respondent is the. Secretary of State and 
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if he is not made a respondent when the appeal is filed there 
is in fact and in law no respondent at all so far as the respon¬ 
dent is concerned. An appeal omits the name of the person 
who alone can bo the respondent to such appeal. Fakir Chand 
v. The Municipal Committee of Ilaxro , 18 I. C. 37. 


Duty of the appellant The Court is bound to treat the 
matter judicially as far as possible and it should only guess 
when science or common sense will not point to a definite 
conclusion. The Judge ought to be liberal in the sense that 
lie should not bo too meticulous or pedantic in dealing with the 
evidence. The value of the property should not be unduly 
depreciated in order that Government may acquire as cheaply 
as possible, and seeing that an exact calculation to annas and 
pies is usually impossible, the Court is justified in taking a 
broad view as favourable to the owner as evidence permits. 
Ihit, as in the case of any other judicial proceedings, the find¬ 
ings must be based upon evidence and legitimate deductions 
from it, and if there is an appeal, both the evidence and the 
deductions arc subject to reconsideration by the appeal Court. 
The party appealing must satisfy the Court that the judgment 
appealed from is wrong, ami it may be more difficult to do that 
in land acquisition appeals than in other cases. But the same 
principles must apply as in ordinary appeals. It is not neces¬ 
sary to show that the judgment is perverse. It is enough to 
show that it is inconsistent with the evidence or based on 
unsound deductions. The Asst. Development Officer, Trombay 
v. Tayaballi, Allihhoy TSohori, 35 Bom. L. II. 703. It is the 


duty of the appellant to satisfy the Court of Appeal that the 
decision of the trial Court is erroneous. Fakruuissa v. harm, 
25 C. W. X. 8(ifi (P. O.): 35 C. L. J. 11(5; Xohokishore, v. 
Upcndra Kishore, 20 C. \V. N. 322 ( P. C.): 35 C. L. J. Jflfi; 
Secretary of Stale v. He joy Kumar Addy , 40 C. L. J. 303. 


Appeal to Privy Council :—In accordance with the practices 
of the Judicial Committee in appeals involving the valuation 
of property in Tndia their Lordships will entertain an appeal 
under Act XIX of 1921 (L. A. Amendment Act) section 2, as 
to the value of the property compulsorily acquired only upon 
questions of principle, including errors in appreciating or 
applying the rules of evidence or the judicial methods of weigh¬ 
ing evidence, Karsiiujh Das v. Secretary of State , 52 I. A. 
133 : fi L. G9 ; Natrroji Rustomji Wadia v. Government 
of liombay , 49 B. 700 (P.C.): 30 C. W. N. 380 (P. C.). But the 
Privy Council in such cases will not interfere with the judg¬ 
ments of the Courts in India ns to matters involving valuation 
of property and similar questions where knowledge of the 
circumstances and of the District may have an important bear¬ 
ing on the conclusion reached unless there is something to 
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show not merely that, on the balance of evidence it would be 
possible to reach a different conclusion but that the judgment 
cannot be supported as it stands, either by reason of the wrong 
application of principle or because sonic important point in 
the evidence has been overlooked or misapplied. Lata Naming- 
ilas v. Secretary of State , 29 C. W. N. 822 ; Prag Narnia v. The 
Collector of Agra , 59 1. A. 155: 54 All. 28b : (52 INI. L. J. 682 : 
26 C. W. N. 579 : 55 C. L. J. 318 : 34 Bom. L. R. 386 : 134 
1. 0. 445 : 1932 A. I. R. (P. C.) 102 ; Ram Protap Chamaria 
v. Secretary of State, 32 Bom. L. R. 1536 (P. C.): 34 C. AY. N. 
1106 (P. C.) : 

Where the question as to the proper amount to be 
awarded as compensation for land acquired under the L. A. 
Act is one of mere valuation and no question of principle is 
involved the Privy Council will, in accordance with their usual 
practice, decline to interfere with the decision of the Court of 
Appeal in India, Valluhhdas Naranji v. The t'ollcctnr under 
Art l of ISOI, 49 C. L. J. 497 (P. C): 33 C. W. X. 549 (P. C.) : 
26 A. L. J. 1384 : 29 L. AY. 193 : 115 I. C. 730 : 1929 A. I. R. 
(P. C.) 112. In appeals involving (juestions of valuation of 
property acquired, the Judicial Committee will not interfere 
unless some erroneous principle has been invoked or some 
important piece of evidence has been overlooked or misapplied, 
Atmnram v. The ('ot lector of Nagpur, 33 C. A\. N. 458 (P. I*.); 
Aphtha r Oho At v. Sent fury of Stale, 57 I. A. 223 : 58 Cal. 
316 : 31 C. AV. X. 877 : 52 C. L. J. 138 : 32 Bom. L. R. 1163 : 
124 1. C. 908 : 1930 A. I. R. (P. C.) 219. 


No appeal to Privy Council from an award under Local 
Acts :—Act XIX of 1921 has not the effect of giving a right 
of appeal to the Privy Council from a decision of the High 
Court upon an appeal under Act XV1I1 of 1911 (The Calcutta 
Improvement Act) from an award of the tribunal appointed 
under the Calcutta improvement Act, 1911 assessing compen¬ 
sation in respect of land acquired under the provisions of that 
Act. Secretary of State x. / Had as than ('o-oprratirr Insurant e, 
Society Ltd., 58 I. A. 259 : 59 Cal. 55. 

Leave for appeal to Privy Council Whether a particular 
order is a “final order” within the meaning of section 109 of 
the Civil Procedure Code, 1908, for the purpose of granting 
leave to His Majesty in Council must depend upon its nature 
and contents and its relation to the proceedings in which it has 
been made. As a general rule an order cannot be rightly con¬ 
sidered final which settles a part only of several issues of law 
and facts ; in other words if the order decides a question the 
solution of which cannot, whatever view may be taken of it, 
terminate the proceedings before the Court, it cannpt appro¬ 
priately be called a final order. An order of the High Court 
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which dealt with the question of the propriety of an order of 
a L. A. Judge for discovery is not a final order within section 39 
of the Letters Patent or section 109 of the C. P. C. An order 
of the High Court holding that the L. A. Judge could not 
review at the instance of the Secretary of State the award of 
the Collector in so far as it was not challenged by the claim¬ 
ants, the objections of the claimants to the award still remain¬ 
ing to be determined by the Judge*, was not an order within 
section 39 of the Letters Patent or section 109 of the C. P. C. 
Secretary of Slate v. II. I S. jV. Company, 15 C. W. N. 848 : 


13 C. L. J. 90. 

55. (7) The Local Government shall have power 

, , . to make rules consistent with this Act 

tor the guidance ot olhcers in all 
matters connected with its enforcement, and may from 


time to time alter and add to the rules so made: 


P> 'ovided that where the provisions of this Act are 
pul in force for the acquisition of land — 


(a) for the purposes of any railway , or 

(b) for such other proposes , connected with the 

administration of a central subject as de¬ 
fined, in section 4 5A of the Government 
of India Act, as the G over nor-General in 
Council may , by notification in the Gazette 
of India, declare in this behalf, 

the power to make , alter and add, to rules conferred on 
the Local Government by this sub-section shall be exer¬ 
cised, subject to the control of the Governor-General in 
Council. 

(1?) The power to make, alter and add to rules under 
sub-section (7) shall lie subject to the condition of the 
rules being made, altered or added to after previous 
publication. 

(3) All such rules, alterations and additions shall, 
be published in the official Gazette and shall thereupon 
hate the force of law. 

Amendment :—By see. 2 and Sell. I of the Devolution Act 
XXXVITI of 1920, the words “subject to the control of the 
Governor-General in Council” which occurred between the 
words “shall” and “have” in sub-sec. (7) of sec. 55 have been 
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omitted and to the same sub-section the following proviso has 
been added, namely :— 

“Provided that where the provisions of this Act are put in 
force for the acquisition of land :— 

(rt) for the purposes of any railway, or 

[b) for such other purposes, connected witli the adminis¬ 
tration of a central subject as defined in section 
45A of the Government of India Act, as the 
Governor-General in Council may by notification 
in the Gazette of India declare in this behalf, 

the power to make, alter and add to rules conferred on the 
Local Government by this sub-section shall bo exercised sub¬ 
ject to the control of the Governor-General in Council.” 

By sec. 2 and Sell. Pt. I of the Decentralization Act IV 
of 1914 the words “when sanctioned by the Governor-General 
in Council” which occurred between the words “shall” and “be 
published” in sub-sec. (.V) of sec. 55 have been omitted. 

Rules under sec. 55 of the L. A. Act :—The rules may be 
framed by the Local Government in furtherance of the provi¬ 
sions of the Act and in order to enable the officers of the 
Government who arc not judicial officers better to carry out 
the requirements of the law, and the rules framed by the Board 
of Revenue arc not ultra circs, K.\ra v. Secretanj of State, 30 
Cal. 36 : 7 C. XV. N. 240. But the Rules framed under the 
proviso to sub-sec. (/) added by the Devolution Act (XXXVIU 
of 1920) require that the rules framed by the Local Govern¬ 
ment must be subject to tin* control of the Governor-Gencral- 
in-Council. The Rules must be published in the Official 
Gazette and shall have thereupon the force of law. 

For rules under this section for —(1) Ajmcr-Mnrwara, set 
Ajmer Local Rules and Orders ; (2) Bengal, see Bong. State 
R. O; (3) Bihar and Orissa, see B. <fc O. Local Rules and 
Orders ; (4) Central Provinces, see Central Provinces Local 
Rules and Orders; (5) United Provinces of Agra and Oudh. 
see U. P. Local Rules and Orders. 

Non-observance of the Rules :—Certain lands were acquired 
by Government for a railway company and subsequently found 
not to be required for the purpose. The lands so relinquished 
were sold by the Tahasildar without public auction. It was 
held, that the Tahasildar had power to sell the lauds under the 
order of the Collector and the non-observance of the Rules as 
to sale of lands by public auction did not vitiate the sale by 
the Tahasildar in the absence of any fraud, misrepresentation 
or mistake. Karapnrutcrak Ram Rama Kurup v. Ryra Kurup y 
20 L. W. GOB : 35 M. L. T. 122 : (1924) A. 1. R. (M) 911. 
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THE 


LAND ACQUISITION (MINES) ACT. 

(ACT XVIII OF 1885). 


Passed by the Governor-General in Council. 


(.Received the await of the Governor-General on the Pith 

October , 1885). 

An Act to provide for cases in which Mines or Minerals 
iire situate under land which it is desired to acquire 
under the Land Acquisition Act, 1S70. t 

Whereas it is expedient to provide for cases in which 
mines or minerals are situate under land which it is 
desired to acquire under the Land Acquisition Act, 
1870 t; It is hereby enacted as follows :— 

1. (1) This Act may he called the Land Acquisition 
Short title, com- (Mines) Act, 1885 ; and 

mencewcnt and lo- v ' ’ 

fill extent. 


(-) It shall come into force at once. 

(8) It extends in the first instance to the territories 
administered hy the Governor of Madras in Council 
and the Lieutenant-Governor of Bengal, but any other 
Local Government may, from time to time, by notification 
in the official Gazette, extend this Act to the whole or 
any specified part of the territories under its admini¬ 
stration. 

Objects and Reasons for the enactment :—The Objects 
and Reasons for this enactment are stated thus in the State- 


f See now the Land Acquisition Act, I of 1804. 



3(11 


THE LAND ACQUISITION (MINES) ACT. 


[S. t 


incut of Objects and Reasons to the Rill to this Act dated 
24-2-85 :—“The object of this Bill is to provide for eases in 
which mines or minerals are situate under land which it is 
desired to acquire under the Rand Acquisition Act (lSfO). 

° Act XXII of 18H3, which was replaced by the Land 
Acquisition Act, 1870, contained specific provisions (sections 51 
and 52) for eases in which mines and minerals lay under land 
taken up under that Act. These provisions were not however, 
re-enacted in the Act of 1870, which, as the Government is 
advised, contemplates the acquisition of the underlying miner¬ 
als as well ns the surface of the land. 


3. Hitherto this state of the law has caused no inconve¬ 
nience. Now, however, owing to its being proposed to extend 
railways across districts where there is a certain amount of coal 
to be found, notice has been drawn to the inconvenience of the 
existing law which practically compels the Government either 
to purchase all the mines and minerals under the land over 
which it is proposed to construct a line or to abandon the 
undertaking altogether. 

4. Under these circumstances, the present Bill has been 
prepared. It does not, however, simply re-enact the provisions 
which Act XXII of 18(13 formerly contained, inasmuch as they 
do not appear to be adapted to the circaiinstances of the case. 
It follows, rather, the rules contained in the English Railway 
Clauses Consolidation Act, 1815 (8 & 11 Vic. C. 20, S. 77 rf 
srq.), which extends to the acquisition of land for all purposes 
and not merely for the construction of railways. 


5 . It provides, first, (sec. 2) that when a declaration is 
made by the Local Government under sec. 0 of the L. A. Act, 
the Local Government may, if it thinks lit, insert in the decla¬ 
ration a statement that any mines and minerals lying under the 
land to be acquired are not needed, and that if any such state¬ 
ment is inserted in the declaration, the mines and minerals 
lying under the land shall not, when the. Collector takes posses¬ 
sion under section 10 or section 17 of the Act, vest in the 
Government. 

G. It then (section 3) declares that if the owner, lessee or 
occupier of any mines or minerals lying under the land so 
acquired is desirous of working the same, he shall give the 
Local Government notice in writing of his intention so to do 
30 days before the commencement of working. 

7. Next (section 4) the Bill empowers the Local Govern¬ 
ment to cause the mines and minerals to be inspected by a 
person appointed for the purpose. 
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8 . If it appears (section 5) to the Local Government that 
the working of the mines and minerals is likely to cause damage 
to the surface of the land or any works thereon, the Local 
Government may at any time before the expiration of 30 days 
from the receipt of the notice, offer cither— 

(a) to pay compensation for the mines or minerals to 

the owner, lessee or occupier ; 

(b) to pay compensation to the owner, lessee or occupier 

of the mines or minerals in consideration of his 
working or getting them in such manner and sub¬ 
ject to such restrictions, as the. Local Government 
may in its order, specify. 

If the offer mentioned in case (a) is made, then the owner, 
lessee or occupier is prohibited from working the mines or 
minerals, whilst if the offer mentioned in case (b) is made, then 
he may not work or get the mines or minerals, save in the 
manner and subject to the restrictions specified by the Local 
Government. 

9. The Bill next provides (section (>) for the manner in 
which the amount of compensation to be paid under section T> 
is to be determined. 

10 . Should, however, flu* Local Government not offer to 
pay any compensation, section 7 permits the owner, lessee or 
occupier of the mines and minerals to work the mines in a 
manner proper and necessary for the beneficial working thereof, 
and according to the usual manner of working such mines in 
the local area in which the same are situate. Should any 
damages or obstruction be caused by the improper working of 
the mines, the section provides for the repairing of the damage 
or the removal of the obstruction by or at the cost of the owner, 
lessee or occupier. 

11. Sections S and 9 provide for the inspection of mines 
for the, purpose of ascertaining whether they arc being worked 
or have been worked so as to damage the land which has been 
acquired, and section 10 declares that if any mines, have been 
improperly worked, the Local Government may require the 
owner, lessee or occupier thereof to construct such works and 
to adopt such means as may bo necessary for making safe the 
land acquired and preventing injury thereto. 

/ 

12. Lastly, section 11 makes the provision of sections 3 
to 10 applicable to cases where the land acquired has been 
transferred to a company, and section 12 defines what the term 
Company as used in the Bill means ’. 
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In dealing with the effect of the Railway Clauses Act 1845 
Lord C ran worth observed in (1. IF. Ry. Co. v.lknnclt, 2 II. L. 
-7 : “it was obviously the intention of the legislature in making 
these provisions to create a new code as to the relation between 
mine owners and Railway Companies where lands were com¬ 
pulsorily taken for the purpose of making a railway. The 
object of the statute evidently was to get rid of all the ordinary 
laws on the subject and to compel the owner to sell the surface, 
and if any mines were so near the surface that they must be 
taken for the purpose of the railway, to compel him to sell 
them, but not, to compel him to sell anything more.” 

Land Acquisition Act 1870 :—By the passing of the L. A. 
Act 1 of 1894 the L. A. Act X of 1870 has been repealed and all 
the references in this (L. A. Mines) Act to the L. A. Act of 
1870 should be read to refer to the Land Acquisition Act I of 
ISO 1 ov to the corresponding portion thereof (rule sec. 2, cl. (3) 
of the L. A. Act 1 of 1891). 

Extent of the Act:— The Select Committee in para 2 of their 
Report dated 23-9-1885 observed: ‘'Some of the Local Govern¬ 
ments have objected to the Bill being applied to the provinces under 
their administration on tliegroundthat,havingregard to the man¬ 
ner in which the right to minerals is regulated in those provinces, 
it is unnecessary there, and that, if unnecessary it would only 
prove an encumbrance and complication in the acquisition of 
lands. To meet these objections we have made the measure 
applicable by its own vigour only to the territories under the 
administration of the Governor of Madras in Gouncil and the 
Lieutenant-Governor ol Bengal,but have empowered the remain¬ 
ing Local Governments to extend it to the whole or any part 
of the territories administered by them if they think lit.” 


This Act has been declared to be in force in Sonthal Bar¬ 
gaining by the rSonthal Pargannas So< dement Regulation (III of 
1872), sec. 3 as amended by Santhal Purganas Justice and 
Laws Regulation (III of 1899), see. 3, in Angnl and the Khand- 
mals, see the Schedule to the Angnl District Regulation (I of 
1891, S. 3). In 1885 it was in force in the terrritories under the 
administration of the Lieutenant-Governor of Bengal, i. e., in 
Bengal, Beliar and Orissa, which arc now under the separate 
administration of the Governor of Bengal and the Governor of 
Behar and Orissa. It is in force in the Presidency of Madras, 
but has not been extended to the Presidency of Bombay. Vide 
L.A. Manual, Bombay Covnumm! (Jauitr, 1918 p. 105. 


2. Except as expressly provided by this Act, 
n . ot!lin S this Act shall affect the 
vcruuicnt. right of the Government to any mines 

or minerals. 
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Object of the section :—The select committee in their Report 
dated 23-9-1885 observed : “An apprehension has been expre¬ 
ssed in some of the opinions received that the Bill might by 
implication affect the rights which the Crown has to all miner¬ 
als throughout a very large portion of the country. Such an 
apprehension is, we believe, unfounded, but by way of greater 
precaution and to prevent misapprehension wc have inserted 
a section (2) saving the right of the Crown.” 

Right of the Crown to mines or minerals :—The English in 
India started with the assumption that “all the soil belonged 
in absolute property to the sovereign, and that all private pro¬ 
perty in land existed by his suIterance.”— Maine's “ Village 
Communities'’ 7th edition, 1913, p. LO-1. This was the doctrine 
of Abu Hanccfa, and accorded with the English theory 
that “the proprietory or actual ownership of the land 
always resided in the Sovereign.” Stephen? s Waekstone, 
Book IT, p. 1, ch. 11 (Ed. 1890, Vol. 1, p. 175). The existence 
of private property in land which is the fundamental 
doctrine of Hindu jurisprudence and which even the 
Mahomedan Government in India did not put out of 
sight, was entirely ignored. With this idea, the Government 
in 1793 transferred in perpetuity a vast and then unmeasured, 
quantity of land to a class of men who were known to be zemin¬ 
dars, and the property in the soil was formally declared to 
be vested in them in the following terms : “To effect those 
improvements in agriculture, which must necessarily be. follow¬ 
ed by the increase of every article of produce, has accordingly 
been one of the primary objects to which the attention of 
the British administration! lias been directed in its arrange¬ 
ment for the internal government of these provinces. As being 
the two fundamental measures essential to the attainment of 
it the properly in the soil has hern f/eefarrd to he, rested in the 
landholders, and the revenue payable to Government from 
each estate has been fixed for ever,” Preamble to Reg. 11 of 
17i)3. The remaining quantity of land, cultivated or waste, 
continued to be the property of the State— Land lairs of lten- 
gal by S. C. Mi fra, 2nd Kilition , p. 30. A proclamation was 
issued on the 22nd March 1793, by which the Governor-Gene" 
ral in Council declared with the concurrence of the (!ourt of 
Directors, that the “Zemindars, independent Talukdars and 
other actual proprietors of land, with whom the Decennial 
Settlement had been concluded would be allowed to hold their 
(‘states at the same assessment for ever,” If eg. II of 1703 , '-re. 5. 
Tin-? Privy Council in the case of The Mayor of the City of 
Lyons v. The Hon. Cast India Co., 1 M. I. A. 175, (281) has 
said that “if reference bn made to the prerogative of the 
LOnglish^Crown. that prerogative in other particulars is of 
as hign a nature, being given for the same purposes of 
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protecting the State, and it is not contended that these 
branches are extended to Bengal. Mines of precious metals, 
treasure-trove, royal fish, are all vested in the Crown, 
for the purpose of maintaining its power and enabling it to 
defend the State. They arc not enjoyed by the Sovereign in all 
or even in most countries, and no one has said that they ex¬ 
tend to the East Indian possession of the British Crown. 

Mines and minerals in Bengal, Behar, Orissa and 
Madras :—It would, therefore, appear that in Bengal, 
Behar and Orissa, the property in the soil vested in 
the landholders by Regulation II of 1703, and in Madras 
by Regulation XXV of 1802. The Regulations abovenamed 
are in force throughout the provinces of Bengal, Bcher 
and Orissa and in the Presidency of Madras except the 
Scheduled Districts (Act XV of 1874). Por this reason the 
Hon’ble Member in charge of the Bill in introducing the Bill 
in the Council, said that though at one time it was “supposed 
that all the minerals in India were the property of the state” 
it was now well accepted “that the State is not ordinarily the 
owner of minerals in permanently settled estates.’’ 

Mines and minerals in U. P. In a ease under the L. A. Act 
the zemindars w'liose land had been acquired claimed compensa¬ 
tion in respect of the Lankar extracted from the soil. In the 
agreement entered into by the zemindars with the Government 
at the time of the settlement it was admitted by them that the 
Government reserved to itself all rights in minerals. It was 
held that kanknr came within the definition of a mineral and 
that, as evidenced by the settlement agreement and the fact 
that kanknr was not taken into account in iixing the revenue, 
the zemindars had no rights in the kauknr, which belonged to 
the Govt, and were not entitled to claim compensation in 
respect thereof. 

In these provinces, since their acquisition by the Govern¬ 
ment the land revenue lixed at settlements has been based on 
the agricultural value of the land and without taking into 
account the value of any minerals which might exist in the 
land ; and no rights of the zemindars have been recognised in 
stone quarries or any other minerals. Rights in minerals were 
reserved for the Government and, accordingly, as between the 
zemindars and the Government, the kanknr in this province 
is the property of the Govt. Khnshnl Singh v. Secretary of 
State, 53 All. 058. 

Mines and minerals in Bombay:—‘The right of Government 
to mines and mineral products in all unalienated land is and is 
hereby declared to be expressly reserved. Provided that nothing 
in this section shall be deemed to affect any subsisting rights of 
any occupant of such land in respect of such mine or mineral 
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products.” Sec. 00 of the Bombay Land Revenue Code (Act V 
■of 1870). 


Mines and minerals in the C. P. —Unless it is otherwise 
expressly provided in the records of a settlement 
or by the terms of a grant made by Government the right 
to all mines, minerals, coal and quarries shall be deemed 
to belong to Government and the Government shall 
have all powers necessary for the proper enjoyment of 
such rights : provided that, whenever in the exercise by the 
Government of the rights herein referred to over any land the 
rights of any persons are infringed by the occupation or 
disturbance of the surface of siu-li laud the Government shall 
pay to such persons compensation for 'Mich infringement, and 
the amount of such compensation shall bo determined as nearly 
as may be in accordance with the provisions of the .Land 
Acquisition Act, 1*70. Sec. Lit oj 7 he Itntval Provinces Land 
Revenue Act X 177/ of 1881. 


Mines and minerals in Ajmcre : -‘TXcept in the case, of lands 
in respect, of which isthnvari Sounds have been granted by the 
Chief Commissioner itli the previous sanction of the Governor- 
General in Council tin* Government shall be presumed until the 
contrary is pioved to bo the sole owner of all mines, opened and 
unopened, of metal, coal and other valuable minerals with 
full liberty to search for and work the same.” Sec. .7, The 
Ajrticre Land and lh venue. Regulation. 11 of 1877. 


Mines and minerals in the Punjab :—“Mines of metal or 
coal and gold washings shall in every case be deemed to 
be property of Government but if Government works 
or causes to be worked any such mines, compensation 
for damages to the surface of the soil shall be made to 
such surface. Such compensation may be claimed and shall 
be ascertained and awarded in accordance with the 
provisions of Act X of 1S70” See. 20, The Punjab 
Laud Revenue Art, X X XL 11 of 18 71. 


Property in mines :—The ownership in the mines under 
laud may be severed from the owncrsiip of the surface ; and 
the mines so severed are a separate tenement capable of being 
held for the same estates as other hereditaments and with like 
incidental rights of ownership. 'The severance may be cllected 
by conveyance or by Act of Parliament. In the absence of 
evidence the severance may be inferred from a long and con¬ 
tinuous course of enjoyment of the mines by persons other 
than the owners of the surface. Although the mines may thus 
be a separate tenement, yet pvimu facie the owner of the sur¬ 
face ofjand is entitled e.v jure untune to all beneath it, except 
mines of gold and silver (mines of gold and silver arc Royal 

24 
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mines and aro vested in the Crown ; for the law affecting 
Tloyal mines, see llalsbury’s Laws of Kngland, Yol. VII, pp. 
110-11*, under the title “Constitutional Law’’). And it is im¬ 
material that the owner has only a title acquired by acts of 
ownership on the surface. If an estate in fee simple in land is 
acquired by enlargement of a longterm, the estate thus acquired 
includes the mines if not already severed at the time the en¬ 
largement is made. Proof of ownership of the mines under 
any parcel of land does not raise any presumption or afford any 
evidence regarding ownership of surface—Halsbury’s Laws of 
Ungland, Vol. XX, pp. 500 and 507. 


Mine—what it means and includes :—The word “mino’' is 
used in various senses. It denotes an under-ground 
excavation made for the purpose of getting minerals 
and also a stratum or vein, or aggregations of strata or veins 
of minerals whether opened or unopened, and whether 
within the property of one surface-owner or of several. 
“The word includes in addition to excavations, machinery etc., 
works which are incidental to or connected with mining opera¬ 
tions. Krs/tardas (iornka v. Emperor, !>S C. W. X. US : off 
(J. L. ,T. 122 : MS 1. C. 750 : 1JKJ-L A. I. 11. (C) .‘587. It is also 
used to denote the cubical space occupied or formerly occupied 
by minerals—ITalsbury, Vol. XX, p. 501. 

The word “lands” in the Lands Clauses Act, 1815, includes 
mines. The word “mine” lias been defined in section 5 (>) of 
the Indian Mines Act VIII of 1001, as to include every shaft 
in the course of being sunk anti every level and inclined plane 
in the course of being driven for commencing or opening any 
mine or for searching for or probing minerals, and all the shafts, 
levels, plain's, works machinery, tramways and sidings both 
below ground and above ground in and adjacent to and belong¬ 
ing to the mines ; but it does not include any pit, quarry or 
other excavation the depth of no part of which measured from 
the. level of the adjacent ground exceeds twenty feet and no 
part of which extends beneath the superjacent ground. 


In Lord Provost and Magistrate of (llasgmr v. Pa vie, (18S8)1JA. 
C. 057, Lord "Watson in discussing the meaning of the words 
“mines of coal, iron, slate and other minerals” observed : “The 
word ‘quarry' is no doubt inapplicable to underground excava¬ 
tions but the word ‘mining’ may without impropriety be used 
to denote some quarries. Or. Johnson defines a quarry to be 
a stone mine. I am accordingly of opinion that in those enact¬ 
ments, the word ‘mines’ must be taken to signify all excavations 
by which the excepted minerals may be legitimately worked and 
got. If coal, iron, stone or slate crops out at any part of the 
surface taken for water works or railway purposes th/?.under¬ 
takers or the company acquire, in my opinion no right save the 
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right to 11 so that part of the surface ; they acquire no right to 
the minerals themselves except in so far as these are dug out 
or excavated, in order to construct their works/ 7 

Lord ITershell in dealing with the same question said : ‘‘What 
then, is the interpretation to be put upon the word ‘mines 7 ? I 
think the primary idea suggested to the popular mind by the use 
of the word is an underground working in which minerals arc 
being or have been wrought. It is certainly often used in con¬ 
trast to ‘quarry 7 ....as indicating an underground working as 

opposed to one open to the surface. But to limit it in the 
enactment we are construing to an underground cavity in which 
minerals are being or have been wrought, would be obviously 
inadmissible. The enactment was clearly intended to extend to 
minerals lying underground which had hitherto been undistur¬ 
bed. Ts the true interpretation to be found by limiting the 
provision to those minerals which are commonly worked by 
means of underground working V The word ‘mines 7 is, I think, 
in a secondary sense, very frequently applied to a place where 
minerals commonly worked underground are being wrought, 
though in the particular case the working is from the surface. 77 


The question came again before the House of Lords in Mid¬ 
land Ih/. Co. v. Itnbinson, (185)0) In A. C. If). In that ease Lord 
Jlorschell held that the intention of the Legislature was to use 
the word “mines” in the widest sense that can probably be given 
to it ; and Lord Watson adhered to his opinion in Lon! Prorost 
find Magistrate of (ifnsgntrv. Farie, supra, that every substance, 
being mineral within the meaning of those words was reserved 
to the owner irrespective of the method by which it may be 
wrought, and again defined the word “mines' 7 as “all excavations 
by which the excepted minerals may be legitimately worked 
and got. 77 The term ‘mine 7 is not a definite term but is suscep¬ 
tible of limitation or expansion according to the intention in 
which it is used and its primary signification can always bo 
enlarged if that is the intention of the contracting parties or 
the legislature. Kes/tardas (Hornha v- Emperor, .‘18 O. W. N. 
418 : HU C. L. J. 122: 1JN 1. O. 735) : 15)31 A. T. K. (Cal.) 387. 


What are minerals :—In the most general sense of the term, 
minerals are those parts of the earth which arc capable of being 
got from underneath the surface for the purpose of profit. The 
term therefore, includes coal, metal ores of all kinds, stone, slate, 
andcoprolites, but not the common clay, sand or gravel found in 
the upper soil. A mine is a work for the excavation of minerals 
by means of pits, shafts, levels, funnels, etc., as opposed to a 
quarry, where the whole excavation is open. While unsevered, 
minerals form part of the land, and as such are real estate. 
AVhi'ii sobered, they become personal chattels, lloyal mines arc 
mines of gold and silver, and belong to the Crown, in whoscso- 
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ever land they maybe found. In other eases mines and minerals 
belong primn facie to the owner of the surface of the land, 
though they may be and frequently arc, hold by different persons. 
It follows from the nature of copyhold tenure that the minerals 
under copyhold land belong to the lord though he cannot work 
them without the tenants’ consent, except by a local custom. In 
many places customs or prescriptions exists, by virtue of which 
persons are entitled to work mines in land, the free-bold of which 
is vested in another person. 


Rv modern statutes, numerous obligations have been im¬ 
posed on mine-owners for the protection of the public and of 
persons employed in mines. The principal Acts now in force 
in England are as regards coal mines, and, as r< gards mines 
generally, the Metalliferous Mines Regulation Acts, 1S72 and 
J>7f), the < Quarries Act, IS!) I, the Mines (Prohibition of ('hild 
Labour Underground) Act, 1900, and the Mines Accidents 
(Rescue and Aid) Act It*LI'. The right to work minerals under 
Railways, canals, waterworks and highways is restricted by the 
Acts relating to these matters. lUjna's Dictionary of Knylish 
Lair, p. nSO. 


3. (1) When the Local Government makes a 

Declaration that declaration under section <>*j~ of the 
mines are not needed. Acquisition Act, INTO, that land 

is needed lor public purpose or for a Company, it may, 
if it thinks lit, insert in the declaration a statement that 
the mines of coal, iron-stone, slate or other minerals 
lying under the land or any particular portion of the 
land, except only such parts of the mines or minerals as 
it may he necessary to dig or carry away or use in the 
construction of the work for the purpose of which the 
land is being acquired, are not needed. 

(2) When a statement as aforesaid has not been 
inserted in the declaration made in respect of any land 
under section (3 of the Land Acquisition Act, 1870,‘t* and 
the Collector is of opinion that the provisions of this Act 
ought to he applied to the land, he may abstain from ten¬ 
dering compensation under section 11 C of the said JL^and 
Acquisition Act in respect of the mines, and may— 


f See now S. 0 of the Lund Acquisition Act, 180 L (T of 1891). 
* See now S. 11 of Act f of 1894. 
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(a) when he makes an award under section 14* 

of that Act, insert such a statement in his 
award ; 

( b ) when he makes a reference to the Court under 

section 1 of that Act, insert such a state¬ 
ment in his reference ; or 


(c) when lie takes possession of the land under 
section 17‘ : of that Act, publish such a 
statement in such manner as the Local 
(Jovernment may, from time to time 
proscribe. 


(o) Tf any such statement is inserted in the declara¬ 
tion, award or reference, or published as aforesaid, the 
mines of coal, iron-stone, slate or other mineral under 
the land or portion of the land specified in the statement, 
except, as aforesaid, shall not vest in the (Jovernment 
when the land so vests under the said Act. 


Amendment : — By section '2 of the 1 'evolution Act 
XX Will oflirjO, the Bund Acquisition (Mines) Act, lSSf), 
lias been amended in tin* following manner, that is to say : In 
clause (e) of section (2) for the words “Governor-General in 


substituted. 

This was section 2 of the Bill. The Select Committee in 
para 4 of their Report dated 2d-9-LSS5 observed thus: 

“Section 2 of the Bill as introduced required the Govern¬ 
ment to determine, before it issued declaration under section 7 
of the Land Acquisition Act, whether the land should be 
acquired simply under that Act, that is to say, including the 
minerals or whether the special provisions of the Bill should be 
put in force with a view to excluding the, minerals from the 
acquisition. It has boon represented that it is not for the 
interest of any of those concerned that an irrevocable determi¬ 
nation should necessarily be come to on so important a point at 
a stage of the proceedings when the circumstances of the case 
would in all probability be imperfectly known. The Govern¬ 
ment, it will be observed on reference to the Land Acquisition 
Act, has a discretion to withdraw from a proposed acquisition 
of land up to a considerably later stage, and it seems but reason¬ 
able that it should have a discretion to exclude the minerals 
* • 

11 fc?ec now sections 11, 14 and 17 respectively of Act I of 18U4. 
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from the acquisition at any time up to the same stage if it turn 
out that their acquisition is not essential to the undertaking 
and that either the owners are unwilling to part with them or 
the Government or the Local authority or Company concerned 
is unwilling to pay their full value. We have accordingly (in 
section 3) empowered the Collector, who in such a matter would 
of course, act under the control of the Government to exclude 
the minerals from the acquisition at any time up to the stage, 
of the proceedings at which the land vests, and it is no longer 
in the discretion of the Government to recede from the tran¬ 
saction.” 

Declaration in case of mines :—In England if it is intended 
to purchase or take minerals for the purpose of the undertaking, 
this intention should be specifically stated in the notice to treat. 
In ordinary cases, the sub-see. is not required in order to carry 
out a parliamentary undertaking, and in the east' of railway 
and waterworks companies, minerals are specially excepted from 
an ordinary purchase unless they are included in express terms. 
There is, without doubt, powers to include minerals in a notice 
to treat, if they art 1 required by the promoters. Erringlon v. 
Metropolitan Distrid Hail ('o., (lss3) IP Ch. I>. .">50. 

The section provides that declaration should contain a state¬ 
ment that only surface land is needed and that mines an* not 
needed. In the absence of any such statement in the declara¬ 
tion what is to be presumed is that the land including the mines 
underneath be acquired. If, however, from the circumstances 
of the case, it appears to the Collector that the mines are not 
needed, or “are not essential to the undertakingand that either 
the owner is unwilling to part with them or the Government or 
the Local authority or Company concerned is unwilling to pay 
their full value,” the section empowers the Collector to exclude 
the minerals under the provisions of the .Vet, i.c., under condi¬ 
tions mentioned in sections (> A: I from the acquisition at any 
time up to the stage of the proceeding at trhieh the land rests , i.e., 
before taking possession under section 10 of the L. A. Act I of 
1*04, and by section 3 (2) (a), (h), (c) the Collector is empowered 
to insert the statement that the mines of coal, iron-stone, slate, 
or other minerals lying under the land, except only such parts 
of the mines or minerals as it may be necessary to dig or carry 
away or use in the construction of the work for the purpose of 
which the land is being acquired, are not needed either (1) in the 
award or (2) in the reference to the (’on rt when making reference 
to Court under section 1<S of the L. A. Act and (3) to publish 
such statement, when in urgent eases he takes possession of the 
land under section 17, in such manner as the Local Government 
may, from time to time, prescribe. . _ 

Consequent upon a declaration under £?. b, L. A. Act 
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1894, that land was needed for public purpose, r?V.., quarries 
in connection with certain constructions with an insertion 
in it of statement under W. 3 (1) under L. A. (Mines) 

Act 1885 excluding certain mines and making necessary 
reservation, the owner of the land claimed compensation for 
minerals or an express order excluding them from acquisition 
and the Judge to whom reference was made under S. 18 of the 
Act, held, that the minerals had not been acquired. The owner 
also claimed compensation for a special stone which had high 
commercial value lying under the land,part of which was leased 
to a stone company and some part was in the occupation of 
tenants. The Superintending Kngineer made a fair estimate of 
the quantity of the stone available which it would have been 
profitable to remove to his railway siding, which was made the 
measure of compensation allowed in the award under S. 11 for 
the total value of the entire quantity of the available stone. The 
amount awarded was accepted by the owner. On the completion 
of the proposed construction the owner gave notice to Govern¬ 
ment under S. 4 of the Act <>f 1885 of his intention to work the 
minerals of the land covered by the declaration. The right of 
the owner was denied and consequently the owner sued for the 
possession of the sub-soil including stones and other minerals 
lying in, upon or under the land. The defence was that the 
compensation already granted included all the value of all 
minerals and stones lying in, upon or under the surface of the 
land acquired, it was not denied that, the stones were minerals. 
It was held, on the construction of the declaration and the sub¬ 
sequent conduct of parties that the stones other than those 
required for the construction of the proposed work vested in 
the owner and he was not (‘stopped from claiming to work them 
by reason of the course adopted in proceedings under the L. A. 
Act. Nee//, of Stair v. (/ijunenilni ('ltdmini Pdmlc, 8 Pat. 742: 
1930 A. L K. (Pat.) 112. 


The effect of statement by the Collector :—The effect of 
the statement of any such intention, r/:.—“that the mines of 
coal, iron-stone, slate, or other minerals as it may be necessary 
to dig or carry away or use in the construction of the work for 
the purpose of which the land is being acquired, are not needed” 
cither in the 1 declaration by the Government or in the award or 
reference on the publication of such statement by the Collector 
in such manner as the Local Government prescribes in that 
behalf before taking possession under section 17, is that the 
mines of coal, iron-stone, slate or other minerals under the land 
or portions of the laud specified in the statement do not vest in 
the Govern incut at all. 

Jurisdiction of the Collector under the L. A. (Mines) Act 
XV11I of 1885. —-The Collector under the L. A. Act 1 of 1894 
has limited jurisdiction, lie is bound by the official declaration 
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in the local official Gazette. The Collector can not acquire or 
give possession of any land beyond the boundaries given in the 
declaration. If the Local Government, committed a mistake 
the Collector cannot cure the mistake, Haris}/ Chandra. Xcogi v. 
Secretary of State, LI C. \V. X. 87"). Whereas under the L. A. 
(Mines) Act, XVIII of 1885, the Collectors are empowered to 
exclude, the acquisition of the mines or minerals under certain 
circumstances though there may not be a statement to that effect 
in the declaration. 


4. If the person for the time being immediately 
Notice to be niven entitled to work or get. any mines or 
]i.>ft.>iv work in*: mines minerals lying under any land so no- 

1’.inn under land. • l • 'i •' r *, • . 

quirt'd is desirous ot working or getting 
the saint', he shall give the Local (lovernment notice in 
writing of his intention so to do sixty days before the 
commencement of working. 


Persons entitled to work mines : -At. first there was a great 
controversy as to whether a holder of a permanent tenure or a 
•hg/n/ii tenure in a putni po^esses all the underground rights 
including mineral rights and the Courts in India had all along 
held that the holder of a permanent tenure or a diq/rari tenure 
and a pntnidar all the underground rights including 

mining rights milt ss time ism/ r < press rest rrationto H/e contra nj, 
and it was al-o held that the holder of a permanent tenure such 
as d/g/rari tenure or putni possesses all kinds of rights attach¬ 
ing in the lands from the centre of the eart.li to tin* sky, ant ess 
there is an express reserrafion icArnining the en/ta/n/enl of a 
specified right. Sr/ran/ ('ha/.rararti v. llari Xarain, Singh, 3 
C. L. ,J. 50; lirojo Xt/llt Jfo.-e v. Paja Sri Sri Doorga Per shad 
Sz/o/h, olC. 75d : 12 ('. W. X. li)5 : 5 ('. L. d. 583 ; .P/nnes/rar 
Mali a v. Pan? Sail? DhaUarharjee , 3 C. I,. J. 103 ; Xu/rah Sir 
Ah Qaader I Fossa in v. Pai dogc/tdra Xalh Hoy, l(i C. L. J. 7. It 
has also been held that a contract to sell or grant lease of land 
will also generally include tin* entire solum from the surface 
down to the centre ol the earth and will therefore include mines, 
quarries or minerals. An owner in fee-simple possesses in all 
freehold lands an unrestricted right to work the mines in his 
estate and his conveyance in the absence of any indication to 
the contrary, grants all mines and minerals therein. Met filial 
Pan/try v. Pa] Kumar Thuroor , 3L 0. 350 : II (J. W. N. 527 : 5 
C. L. A. 208 ; Paja Pdu/pc/tdra Xart/yau v. llajes/rar Prosud , 32 
C. W. N. 10 reversed by the. Privy Council in Phapendra Xitra- 
yan Shthu v. Pajesmir Prasad Ida dad, 58 1. A. 228. 


Views of the Privy Council Their Lordships of the Judi¬ 
cial Committee, on the other hand, have held in Kumar llari 
Xarain Singh v. Sitaram Chakrararti, 37 C. 723 : 14 C. W. N. 
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741 : 11 C. L. J. 653 (in appeal from Sitaram Chakravarti v. 
Hart, Narain Singh, 3 C. L. J. 53) that when the title of the 
zemindar to a village as part of his zemimlary before the crea¬ 
tion of the permanent tenancy, is established, he must be pre¬ 
sumed to be the owner of the underground rights thereto apper¬ 
taining in I ha absence nf the critic nee that he crer parted tcilh 
them and in Dnorqa Proshttd Singh v. lirojo Nath Jiosc , 30 C. 
650 : 15 0. L J. 461 : 16 (J. W. X. 482 (I*. C.) (in appeal from 
lirojo Xath Hose v. Uaja Sri Doorga Proshad Singh, 5 (J. L. J. 
583) Their Lordships held that the mineral rights remained in 
the zemindar in the absence of proof that tint said rights vested 
in the digtrar before tho time of permanent settlement if the 
said mouzas were then held on Digawnri tenure, or that the 
'.etnindars crer parted tcilh the mineral rights. Their Lordships, 
in Uaj Kumar Tharonr v. Mcgh Lai Pa ml eg , 45 C. 87 : 32 (J. \V. 
X. 201 : 26 0. L. -I. 581 (in appeal from Maj/t Ltd ]\indmj v. 
Itaj Kumar Tharonr , 31 O. 358: U (J. W. X. 587: 5 (J. L. .1. 208) 
have held that “when 1 the proprietor of a zemindari executed a 
permanent heritable and transb'rable moknrori potta’n at a tix<*d 
rent of a small portion of a village within its ambit ‘with all 
rights (nmi hah hahnk ) a))perlainiug to my zemindari’ and 
giving the mukuraridar jmwer to cut down and fell trees, the 
mineral rights remained in tho zemindar.” 


In llaqlinnalh Uni Afartrgri v. Uaja Doorga Proshad 
Singh, 47 C. 75 : 23 (W. X. !»1 : 30 U. L. 4.' 160, Their 
Lordships had further to impress upon the High Courts 
in India that the grant by a zemindar of a tenure of lands in 
his zemindari although the tenure may be permanent, 
heritable and transferable, whether at a fixed rent or 
rent-free, as for instance, revenue-free Brahmottar, will not 
include the rights to the minerals in the land unless it clearly 
appears by the terms of the grant that such a right was intended 
to be conveyed. In the Scrrr/artf of State for India in, Council 
v. Sriurasa Chariar, 18 1. A. 56 : il M. 421 : 25 U. W. N. 818 : 
33 C. L. J. 280, Their Lordships had to repeat that an Iimm-grant 
may be no more than an assignment of revenue and even when 
it is to include grant of land what interests in the land passes 
must depend ori the language of the instrument and the circum¬ 
stances of the ease. Without apt words such a grant does not 
pass the rights to minerals. In Satga Narain ('hahrararti v. 
Ram JaiI Jutriraj, 29 C. W. N. 725, Lord Dunedin, in dclivor- 
ing.the judgment of the Hoard, observed : “there have been a 
series of cases before this Board in which their Lordships have 
held, in the case of leases of mokurari and other tenures, that, 
in order to pass minerals to the lessees, express teords must be 
needed, Sashi lihnsan Misra v. Uaja Jqoti Prasad Singh Deo, 44 
O. 585 : 21 C. W. X. 377 : 25 C. L. J. 265 (1\ C.)”. 
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The present law :—After the expression of the above views 
by the Privy Council, there appears to be a change in the view 
of the High Courts in India, for instance, in F. F. Christian v. 
Tekaitni Xarbuda, 20 C. L. J. 527 : 12 C. W. N. 790 : 27 1. C. 
471 it was held that “where a deed was one for maintenance for 
the life of the grantee and did not tonlain any r.rjness provision 
authorising tin' grantee to open, netr mines and. to appropriate 
the mint mis therefrom the grantee had no right to grant a mut¬ 
ing lease fm the purpose of opening and trorking new mines.” 
See aLo Xa/eagaih Coat Co. Ld.x. lieliari Lai Trigunait, 20 C. 
W. N. 110 (Pat.) anti Saiga. A Iranian Chakra rart-g v. Sushilu- 
hnla Dussi. 4 Pat. 799 : (1920) A. I. 11. (Pat.) i05. In ttaja 
lh jog Singh Dndhnria v. Sumatra Xarayan Singh, 55 I. A. 
520 : o.‘> C. \V. X. 7 (P. ('). a putni ka.buliat described the grant, 
as a ‘'Mofussil Putni 'Paink lease according to the provisions of 
Reg. A’11 of 1879,” and recited tin* transfer of “the entire zemin- 
dari, including all interests therein” with, however,a sti|)ulation 
against the cutting of trees and excavation of tanks save with 
the permission of the zemindar. Their Lordships of the Judi¬ 
cial Committee in construing the lease held that, by virtue of 
the definition of the nature of a Putni tenure in Reg. VIII of 
IS]9, cl. (///), and of the nature of a talook in Reg. Vlll of 
1795, els. (r) Ar (rii), the grant was clearly a lease as the terms 
did not show a transfer of the property in the soil; that the 
expression ‘’including all interests therein” did not increase the 
corpus of the subject of the lease so as to include the subsoil. 


In the absence of express words mukarrari leases and other 
grants do not carry vith them the rights to the minerals and a 
putni lease stands on the same footing as a mukarrari lease so 
far as the rights to the minerals are concerned. Mangohindu 
Sahu v. Saiga Xiranjan Chakra ear I i, 9 P. L. T. 594 : 1.928 A. 
I. R. (Pat.) i.s2. Putni tenures generally arc on the same footing 
as to subsoil rights as other permanent, heritable and transfer¬ 
able tenures created by a zemindar, that is to say, the subsoil 
rights pass to the patnidar only when granted in express terms ; 
general vernacular words signifying “with all rights’ 7 areinsulli- 
cient for that purpose, llitupeudra Xarayan. Si aha v. liajesu'ar 
Prasad IShakat , 58 I. A. 228. The subsoil rights in land forming 
part of a permanently settled zamindari are to be presumed, 
at all events when they are not claimed by the Crown, to belong 
to the zamindar ; a claimant thereto proving merely possession 
of the surface rights since before the permanent settlement does 
not discharge the onus upon him, because lie is presumed to 
hold under a grant from the zamindar and unless the grant 
expressly included the subsoil rights it would not convey them. 
Cabinda Xarayan Singh, v. Shunt Lai Singh , 58 I. A. 125. 

Right to mines by adverse possession ;—A zemindar sued 
for a declaration of his subsoil rights in land held from him 
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under patni grants and for damages ; the patni grants did not 
convey the subsoil rights. Beneath a stratum of stones and 
gravel the land contained a fairly wcll-defmcd stratum of valu¬ 
able ochre. Lor over twelve years before suit the defendant 
darpatnidars had been removing, for road making, the stones 
and gravel by pits sunk all over the land ; some ochreous earth 
was removed with the stones and gravel, but merely as a waste 
product. The ochre had lit\-t been worked within twelve years 
under leases granted by the darpatnidars, the right to the stones 
and gravel being thereby reserved. It was held that although 
the suit was barred under the Indian Limitation Act, lDUS, 
Sch. I, Art. I l l, (12 years) by adverse possession as to the stones 
and gravel, it was not so barred as to the ochre, that being a 
separate stratum of which there could lx; separate ownership 
and possession. Having regard to the zemindar’s constructive 
possession of the subsoil rights, the Article applicable was Article 
111 (12 years from tin; date when the possession of the defend¬ 
ant becomes adverse to the plaint ill) and not Art. 142 (12 years 
from the date of tin; dispossession or discontinuance) ; 
the zemindar was to be presumed to continue, in possess¬ 
ion until ail verse possession for twelve years was established. 
Hhnpcndra Saroyan, Siuha v. Ha jc.sicar Frostul lihahtU, 58 1. 

iVi t—i i—. o ■ 

Notice to work mines :—Section 1 is taken from section 78 of the 
Railway Clauses Consolidation Act, 1815. It has been seen that 
by section 3 the Collector is empowered under certain circums¬ 
tances to exclude the minerals from acquisition and to acquire 
only surface land in which case the mines do not vest in the 
Government and there is nothing to prevent the “owner-’, occu¬ 
piers and lessees” from working the mines. But it is thought 
necessary to introduce safeguards for the protection of life and 
property by preventing damage to the surface and not to allow 
the “owners, occupiers and lessees” to work the mines underneath 
the surface ol‘ the lands acquired without taking due precaution 
for its safety. Hence it is necessary that the Government would 
be informed of the intention of the “owners occupiers lessees” 
to work the mines at least 2 months previous to the commence¬ 
ment of the working of the mines, so that the Government may 
in the meantime be able to ascertain by inspection by experts, 
(called Inspector of mines) whether the mine underneath the 
surface-land acquired could at all be worked without damage to 
the surface and the works thereon and if worked, what nece¬ 
ssary precautions are to be taken to work the same so as to 
prevent loss of life and property . If it appear to the Govern¬ 
ment that the working of such mines or minerals is likely to 
cause damage to the surface and works thereon and if the 
Government be willing to make compensation for such mines 
or any part thereof to such “owner, lessee or occupier” thereof, 
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then ho shall not work or got the same and if the Government 
and such owner, lessee or occupier do not agree as to the 
amount of such compensation the same shall be settled as in 
other cases of disputed compensation. In lie liirhm'd uml G. 
IP. Unit Co.,( 1905) L K. ]J. 08. 

Sixty days’ notice :—Section 7S of the Railway Clauses 
Consolidation Act, 181b, prescribes only .‘JO days for the notice. 
The Select Committee in para f) of their report dated 23-0-85 
."ays: ‘‘It has been urged that the notice of thirty days to be 
given to the Governmenl under section of the Dili as introdu¬ 
ced. by a mine-owner desiring to work his mines, is too short, 
having regard to the delays in communication in this country. 
At e think tin* objection is reasonable and we have accordingly 
(in section .1 of the aunnended Bill) extended the period to sixty 
day-/’ 

5. (1) At any time or times after the receipt of ;i 

Tower to prevent notice under the last foregoing section 
or iwm t woikin::. ;md whet tier before or after the expira¬ 
tion of the said period ol sixty days, the Local (lovern- 
mont may cause the mines or minerals to ho inspected 
By a person appoints! by it for the purpose *, and 

(-) If it appears to the .Local (lovernment that the 
working or getting of the mines or minerals or any part 
thereof, is likely to cause damage to the surface of the 
land or any works thereon, the Local (lovernment may 
publish a declaration of its willingness, either— 

(a) to pay compensation for the mines or 
minerals still umvorked or ungotten, or that 
part thereof, to ail person having an interest 
in the same ; or 

(b) to pay compensation to all such persons in 

consideration of those mines or minerals, 
or that part thereof, being worked or 
gotten in such manner and subject to such 
restrictions as the Local Government may 
in its declaration specify. 

(8) If the declaration mentioned in ease (a) is made, 
then those mines or minerals, or that part thereof, shall 
not thereafter he worked or gotten by any person. 

(4) If the declaration mentioned in ease ( b ) is made, 
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then those mines or minerals, or that part thereof, shall 
not thereafter he worked or gotten hy any person save 
in the manner and subject to the restrictions specified 
by the Local Government. 

(5) Every declaration made under this section shall 
be published in such manner as the Local Government 
may direct. 


Amendment: —I»y sod ion 2 of the Devolution Act 
XXXVIII of 1020, ill sub-section (2) of section the words 
in such manner as the Governor-General in Council from time 
to time direct” have been omitted and to the same section the 


following sub-section has been added, namely, “(f») Every 
declaration made under this section shall be published in such 
manner as the Local Government may direct.” 


Object and reasons for the section If it appears to the 
Local Government, that tin- working of the mines or minerals 
is likely to cause damage to the surface of the land or any 
works thereon the Local Government may at any time oiler 
either («) to pay compensation for the mines or minerals to the 
owner, lessee or occupier ; (/d to pay compensation to the 
owner, lessee or occupier of the mines or minerals in con¬ 
sideration of his working or getting them in such manner and 
subject to such restrictions as the Local Government may in 
its offer specify. If the oiler mentioned in case (a) is made 
then the owner, lessee or occupier is prohibited from working 
the mines or minerals, whilst if the offer mentioned in case (/>) is 
made then he may not work or get theminesor minerals save in 
the manner and subject to the restrictions specified by the Local 
Government —Statement of Objeets and Reasons. 


Lord Chelmsford observed in (treat Western Ry. Co. 
v. Rennet, L. R. 2 II. L. 27, that “If the company desires 
to postpone the purchase of the mines until it is known 
that they arc to be worked, the company is enabled to do 
so with perfect safety from the protection ottered by 
the 28th section which compels the mineowner whose 
mines lie under the railway or within a certain distance 
of it, who is desirous of working the same to give thirty 
days’ notice of his intention and the company may then 
cause the mines to be inspected, and if it appear that the work¬ 
ing of the mines is likely to damage the railway and if the 
conjpany be willing to make compensation for the mines to the 
owner he shall not work or get the same. This section appears 
to me to leave the mine-owner free to work his mines exactly 
as he would if the surface belonged to him unless the railway 
company chooses to prevent him by expressing willingness to 
make compensation.” 
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Inspection before or after the expiration of the period of 
60 days :—The person entitled to work the. mine, when only 
the surface-land is acquired under section 3 of the Act and the 
mine is excluded by the Collector by inserting a statement to 
that effect either in the award, or in his statement of reference 
or by publication of a declaration as prescribed by section 3, 
must give a notice to the Local Government of his intention 
to work the mine at least sixty days before the commencement 
of the work. Section T> provides that the Local Government 
may cause the mines or minerals to be inspected whether before 
or after the expiration of the said period of sixty days. Sec¬ 
tion 79 of the Hailway (Manses Consolidation Act, lS-tn, lays 
down that “If before the expiration of such GO days the com¬ 
pany do not state their willingness to treat with such owner, 
lessee or occupier for the payment of such compensation it 
shall be lawful for him to work the said mines, etc.” 

Section f> leaves to the discretion of the Local Government 
to acquire the mines either before* the expiration of the period 
of sixty days from the date of tin* notice or after the said 
period. This is to conform to the views of the House of Lords 
in Dixon v, The (atedoninn I tail tray <\)., f> A. C. 820, where it 
has been held, that “when a mine-owner gives notice under 
section 78 of the Hailway ('lauses Act, 18 la, of his intention 
to work minerals, the Hailway Company is not, for the purpose 
of giving its counter-notice to stop or control the working, 
limited to the thirty days for nitiih the niinr-ntrnrr’snotice runs ; 
that the period of thirty days is merely prescribed as a period 
until the expiration of which tin* mine-owner is debarred from 
working and thatthe Company can at any time give its counter¬ 
notice, though of course if given at any time after the thirty 
days had expired and the workings had been commenced, it 
would have no effect except as regards the further progress of 
the workings.” We have therefore thought it safe to amend 
the sections concerned in such a manner that they will in a 
clear and unmistakable way express the effect of the English 
Act as construed by tin; House of Lords.” Deport of the 
Select Committee dated 23-9-8.1. 

6. When the working or getting of any mines or 

Mode of (letermin- minerals lias boon prevented or rcs- 

nig persons interest- trictcd under section r>, the persons 

compensation. interested in those mines or minerals 

and the amounts of compensation payable to them res¬ 
pectively shall, subject to all necessary modifications, be 
ascertained in the manner provided by tilt;Land Acquisi¬ 
tion Act, 1870,* for ascertaining the persons interested 

* Sec now thu Land Acquisition Act I of 1891. 
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in tlic land to be acquired under that Act, and the 
amounts of compensation payable to them, respectively. 


Mode of determining compensation The section provides 
for the manner in which the amount of compensation to be 
paid under section 5 is to be determined and it lays down that 
the amount of compensation to bo paid under section 5 is to 
be determined in the manner provided by the Land Acquisition 
Act (1891), section 23. If the company and such owner, lessee 
or occupier, do not agree as to the amount of such compen¬ 
sation, the same shall be settled as is done in other cases of 
disputed compensation i.e., by reference to the Court under 
sec. 18 of the L. A. Act. Tor moth's of t/rferntiniitg compensa¬ 
tion, for acquisition of mines and minerals ride , notes under 
sec. 23 Ij. A. Act 1894 supra. 

Persons interested :—The expression “persons interested” 
has been defined in section 3(5) of the L. A. Act (1.891). It 


includes all persons elaimintj an interest in compensation to be 
made on account of the acquisition of land under the Act [ride 
notes under section 3 (Ij) of the L. A. Act, .sv/p/v/]. The terms 
“persons interested”have been substituted in this section in the 


place of “owners, lessees and occupiers’' to avoid the confusion 


created by the use of these expressions in the English Act. The 
reasons for substituting these words in the place of “owners, 
lessee's and occupiers” in the English Act are explained in the 
following manner by the Report of the Scire/ Committee , dated.I 
the 2‘lrd September iSS.i : 


“Another important English decision which points to 
an amendment of tint Bill is that in Smith v. Great 


Western I tail trap ( V;., 
the House of Lords, 
under a Bill of this 


2 C. 1). 235, and in appeal before 
(3 App. ('as. Kin). We may have, 
sort, a state of tilings to deal with 


of which that cast; affords an illustration, where one 
person holding under a terminable lease has an immediate 
right to work the minerals, and another person is entitled to 
the reversion on the expiration of the lease and perhaps to a 
rent or royalty during its continuance. The lease may or may 
not be of such a length as to admit of all the minerals being 


worked out during its continuance, and it may or may not be 
liable to be put an end to by forfeiture or otherwise before the 
expiration of its term. The provisions of the English Act, 
which deal specially with the subject now before us, and which 
have been incorporated in the Bill, were found inadequate to 
provide for the exigencies of such a state of things as that 
referred to. They probably contemplate a settlement only 
with the person immediately entitled to work the mines, and 
in order, to provide for the case of a reversioner or other 
person interested, it was found necessary to call in the aid 
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of a general provision of the law which would bo out of place 
in a Hill like thR It appears to us that the simplest mode of 
dealing with the various interests that may co-exist in the 
mines is to require, in accordance with the scheme of the Land 
Acquisition Act that they should all, whether present or future, 
be considered and compensated for simultaneously, whenever 
the owner of tin* surface lias occasion to exercise his power of 
stopping or controlling the working. We have accordingly 
provided in effect that where the person immediately entitled 
to work the mines intimates to the owner of the surface his 
intention to work them, and the latter after that determines to 
stop or control the working the settlement ol compensation 
must extend to all persons interested in the mines and the 
stoppage or control will be binding in perpetuity on all alike.” 

Owners, lessees and occupiers : “The word ‘owner’ when 
used in relation to a mine means any person who is the imme¬ 
diate proprietor or lessee or uecupier of the mine or of any 
part thereof : and docs not. include a person who merely re¬ 
ceives a royalty, rent or line from the mine, or is merely the 
proprietor of the mine subject to any lease, grant or license 
for the working thereof ; or is merely the owner of the soil 
and not interested in the minerals of the mine ; but any 
contractor for the working of the mine or any part thereof 
shall bo subject to the Act in like manner as if lie were an 
owner, but not so as to exempt the owner from any liability”— 
Section .7 (o) oj the Indian Mines Act I'lIf of 11)01. A 
lessee of Government, holding the land for cultivation or for 
grazing purposes only, has no right to minerals or to take out 
and cart away the earth and, therefore, cannot claim for the 
earth removed. JInnna Hail trail s (o. Ltd. v. Aiming Ilia Tin , 
5 Rang. xia : 192S A. I. R. (R) <Sf>. 

Measure of compensation :—The mine-owner prevented 
from working his minerals is to be fully compensated—the 
Act says so. That means that so far as money can compen¬ 
sate him, he is to be placed in the position in which he would 
have been if he had been free to go on working. The true 
enquiry here is not what is the value of the coal-field or of 
the coal but what would the colliery company if they had not 
been prohibited have made out of the coal during the time it 
would have taken them to get it. In the Hull fa and Merthyr 
Dare Steam Collieries Ld. v. The I'onti/pridd Water Works Co. 
Ld.y (19013) A. C. 42(3, the owners of a coal mine under and near 
water-works gave the undertakers notice under section 22 of 
Water-works Clauses Act, 1X74, that they intended to work 
the coal. The undertakers replied by a counternoticc requiring 
the mine-owners not to work and stating their willingness to 
make compensation. In an arbitration under the Act to assess 
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the compensation the mine-owners gave evidence to prove that 
coal rose in value after the date of the counter-notice. It was 
held that there was no purchase of the coal or transfer 
of the property in the coal ; that the enquiry was not what 
was the value of the coal at the date of the counter-notice but 
what would the coal-owners, if they had not been prohibited, 
have made out of the coal during the time it would have 
taken them to get it and that the evidence is admissible. 

One effect of this is that if the enquiry takes place some 
time after the notice is given, all unexpected and unforeseen 
alterations in the price of the mineral which have taken place 
in the interval may properly be taken into account in assess¬ 
ing the compensation. 

7. (1) If before the expiration of the said sixty 

days the Local Government does not publish a declara¬ 
tion as provided in section 5, the 
if Local Govern- 0W ncr, lessee, or occupier of the mines 

ment does not oiler . . .{ , . .. 

to pay compensation, may, unless and until such a decla- 
mines may be »ork- ration is subsequently made, work 

nor. the mines or any part thereof in a 

manner proper and necessary for the 
beneficial working thereof, and according to the usual 
manner of working such mines in the local area where 
the same are situate. 

(2) If any damage or obstruction is caused to the 
surface of the land or any works thereon by improper 
working of the mines, the owner, lessee or occupier of 
the mines shall at once, at his own expense, repair the 
damage or remove the obstruction, as the case may 
require. 

(3) If the repair or removal is not at once effected, 
or, if the Local Government so thinks fit, without 
waiting for the same to be effected by the owner, lessee 
or occupier, the Local Government may execute the 
same and recover from the owner, lessee or occupier 
the expense occasioned thereby. 

Right to work the mines :—Section 7 is section 79 of the 
Railway Clauses Consolidation Act 1845 with slight 
modifications. Section 79 of the Railway Clauses Consolida¬ 
tion Act 1845, runs as follows :—“If before the expiration 
of such ’thirty days the company do not state their 

25 
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willingness to treat with such owner, lessee or occupier 
for the payment of such compensation, it shall be lawful 
for. him to work the said mines or any part thereof, for 
which the company shall not have agreed to pay compen¬ 
sation, so that the same be done in a manner proper and 
necessary for the beneficial working thereof and according 
to the usual manner of working such mines in the district 
where the same shall be situate and if any damage or 
obstruction be occasioned to the railway or works by improper 
working of such mines, the same shall be forthwith repaired 
or removed as the case may require, and such damage made 
good by the owner, lessee or occupier, of such mines, minerals 
and at his own expense and if such repair or removal be not 
forthwith done or if the company shall so think fit without 
waiting for the same to be done by such owner, lessee, or 
occupier, it shall be lawful for the company to execute the 
same, and recover from such owner, lessee, or occupier the 
expense occasioned thereby, by action in any of the superior 
Courts/* 

When a mine-owner gives notice under section 78 
of the Railway Clauses Act, 1845, of his intention to 
work minerals, the Railway Company is not for the purpose 
of giving its counter-notice to stop or control 
the working l hailed to the thirty days for which the mine 
owner's not ire runs, that thr period of thirty days is merely 
prescribed until thr expiration, of which the mine owner is de¬ 
barred front -workinn and that the Company can at any time 
give his counter-notice though of course, if given at any time 
after the thirty days had expired and the working had been 
commenced, it would have no effect except as regards the 
further progress of the working. Dixon v. The. Caledonian 
Hail way Co., 5 A. C. 720. 

Manner of working the mines: —If before the expiration 
of 60 days the Local Government does not publish a declara¬ 
tion for acquisition of the mines as provided in section f>, the 
owner, lessee, or occupier of the mines may, unless and until 
such declaration is subsequently made, work the mines or any 
part thereof in a manner proper and. necessary for the beneficial 
working thereof and according to the usual manner of working 
suck mines in the local area where the same arc situate. The 
mine owner may work his mines in a manner beneficial to him¬ 
self, in order to win the largest quantity of minerals that the 
mine will yield, but not so as to depart from the usual manner 
of working in the district. Great Western Railway Co. v. 
Bet met , L. R. 2 II. L. 27. If in any particular spot the 
minerals come so close to the surface that it is necessary for 
the beneficial working of these minerals, and according to the 
usual manner of working them in the district, that they shall 
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be worked from above downwards the mine-owner has a right 
to do it. Huebon Brick Co, v. Great Western Railway Co., 
{1893) 1 Ch. 427. But it has been observed by Lord Macna- 
ghten in Midland Railivay Co. v. Robinson, L. R. 15 App. 
Cas. 19: “[ do not think that it necessarily follows that a 
mine-owner who is entitled to withdraw support by working 
his mines in the ordinary course, if the Company did not com¬ 
pensate him, is entitled to enter upon the surface which unques¬ 
tionably belongs to the Railway Company, and break it up by 
working from the surface.” In re Todd Brileston and Co., 
<1903) 1 K. B. 003. 

Damage to the surface by the improper working of 
the mines :—If any damage or obstruction is caused to the 
surface of the land or any works thereon by improper working 
of the mines, the owner, lessee or occupier of the mines shall 
at once, at his oirn expense repair the damage or remove the 
obstruction as the ease may be. If the repair of the damage 
or removal of the obstruction is not at once effected, or if the 
Local Government so thinks fit, without waiting for the same 
to be effected by the owner, occupier or lessee, may execute 
the same and recover from the owner, lessee or occupier the 
expenses occasioned thereby. 

The Local Government acquires the land for the Company 
and the land vests absolutely in the Company after the Local 
Government has delivered possession thereof to the Company. 
Should thereafter any damage be caused to the surface of the 
land or any works thereon, by the ^improper working of the 
mine by the mine-owner, it is not clear what interest has the 
Local Government to recover damages for the laches of the 
mine-owner. If anybody has any right to recover damages, 
it is the Company in whom the land has vested. To remove 
the anomaly it has been provided in section 14 of the L. A. 
(Mines) Act XVHI of 1885 that “sections 4 to 13 both inclu¬ 
sive shall be read as if for the words ‘the Local Government 
wherever they occur in those sections, the words ‘the local 
authority or company as the caso may be which has acquired 
the land* were substituted.” 

How are damages to be recovered :—Section 79 of the 
Railway Clauses Consolidation Act, 1845, contains the provi¬ 
sion that in case of damages done to the surface of the land 
or any work thereon by the improper woiking of the mines, 
by the mine-owner “it shall bo lawful for the company to 
execute the same, and recover from such owner, lessee or 
occupier the expense occasioned thereby, by action in any of 
the superior courts Section 7 of the Land Acquisition (Mines) 
Act ia silent on that point as to how are the damages to bo 
recovered. 
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The Select Committee in their report dated 23-9-85, re¬ 
garding section 11 of the Bill (section 14 of the Act) observed: 
“if the Local Government or the company exercising the 
powers of the Local Government neglects to come to terms 
with the mine-owners on his giving notice of his intention to 
work it, does so at the risk of its property. If considering 
that the mine-owner is working improperly, it takes steps 
under section 7 to remedy the mischief with a view to charging 
the mine-owner with the cost, it does so at the risk of losing 
its money and of incurring serious legal consequence, if the 
Court before trhieh the rase may ultimately come takes a 
differ cut cine of the matter. Similarly, if it considers that the 
mines are being worked contrary to the provisions of the Act, 
and proceeds to take steps under section 14, it still acts at its 
own risk, for it is by no means certain that it will appear 
to the Court that the mines were being so worked.” There 
is no room for doubt that in drafting section 7 the Legislature 
had in view the procedure mentioned in section 79 of the 
Railway Clauses Consolidation Act, 1815, though the words 
“by action in superior Court” have been omitted from the 
section. 


8 . If the working of any mines is prevented or 
restricted under section 5, the respeo- 
tious* 11 '’ comIUU,llt:l " tive owners, lessees and occupiers of 

the mines, if their mines extend so as 
to lie on both sides of the mines the working of which 
is prevented or restricted, may cut and make such and 
so many airways, headways, gateways or water-levels 
through the mines, measures or strata, the working 
whereof is prevented or restricted, as may he requisite 
to enable them to ventilate, drain and work their said 
mines ; but no such airway, headway, gateway or water- 
level shall be of greater dimensions or section than may 
be prescribed by the Local Government in this behalf, 
and, where no dimensions are so prescribed, not greater 
than eight feet wide and eight feet high, nor shall the 
same be cut or made upon any part of the surface or 
works, or so as to injure the same, or to interfere with 
the use thereof. 

Amendment: —By section 2 of the Devolution Act XXXVIII 
of 19i0, the words “Local Government” have been substituted 
for the words “Governor-General in Council,” in section 8. 

Mining communications :—This is section 80 of the Rail¬ 
way Clauses Consolidation Act, 1845. The section refers to 
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the working of the miuca excepting the portion that lies imme¬ 
diately underneath the surface acquired, and the working of 
which is prevented or restricted, and affords facility to the 
mine-owner to work his mine in those parts, which he ia not 
prevented from working, and if in working in these parts 
beneficially it becomes necessary to cut and make airways, 
headways, gateways, or water-levels, through the mines, mea¬ 
sures or strata, the working whereof is prevented or restricted , 
ho may cut and make such and so many airways, gateways, 
headways, or water-levels, through the mines , measures or strata 
the working whereof is prevented or restricted, but subject to 
the proviso that such airway, headway, or water-level through 
the mines, measures or strata the working whereof is prevented 
or restricted, be not of greater dimensions or section than 
may be prescribed by the Local Government and if no dimen¬ 
sions or sections are prescribed by the Local Government not 
greater than 8' wide and 8' high and provided the same air¬ 
ways, headways, gateways, or water-levels be not cut or made 
upon any part of the surface or works or so as to injure the 
same or to interfere witli the use thereof. ITe is not entitled 
to claim access over a Railway since that would constitute a 
trespass. Midland Hallway Co. v. Miles, (1880) 30 Cli. D. 634. 

9. The Local Government shall, from time to time 
T , ,, . pay to the owner, lessee or occupier 

to pay compensation ot any such mines, extending so as 
for injury done to lie on both sides of the mines, the 

mines. . . r , . , . , , 

working ol which is prevented or res¬ 
tricted, all such additional expenses and losses as may 
be incurred by him by reason of the severance of the 
land lying over those mines or of the continuous work¬ 
ing of those mines being interrupted as aforesaid, or by 
reason of the same being worked in such manner and 
under such restrictions as not to prejudice or injure 
the surface or works, and for any minerals not acquired 
by the Local Government which can not be obtained 
by reason of the action taken under the foregoing sec¬ 
tions ; and if any dispute or question arises between the 
Local Government and the owner, lessee or occupier 
as aforesaid, touching the amount of those losses or 
expenses, the same shall be settled as nearly as may 
be in the manner provided for the settlement of ques¬ 
tions touching the amount of compensation payable 
under the L. A. Act, 1870*. 

* See now the Laud Acquisition Act I of 1891. 
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Genesis of the section: —“Sections 8, 9 and 10 corresponding 
to sections SO, 81 and 82 of the Railway Clauses Consolidation 
Act, 1845 have been introduced out of deference to the wishes 
and representations made by coal companies. We have intro¬ 
duced these new sections 8, 1) and 10, corresponding to sections 
SO, 81 and 82 of the Railway Clauses Consolidation Act 1845. 
We question whether the object of these sections would not 
have been otherwise attained through the medium of the Land 
Acquisition Act, the provisions of which were, made applicable 
by section (3 of the Bill as introduced ; but as importance 
appeared to be attached to them in the memorial of the Coal 
Companies, we have thought it better to remove all doubt by 
including them. They will doubtless overlap section (i of the 
Bill, but no practical harm will result from this.” Para <S of 
the Select Committee J\eport,dale/l 2.4-9-85. 

Compensation for additional expenses : -Under section 
81 of the Railway Clauses Consolidation Act, 1845, an owner or 
lessee of mines under adjoining lands is entitled to compensa¬ 
tion for additional expenses incurred through the difficulty of 
obtaining access bv tunnelling under a railway. Midland llail- 
■tray Co. v. Jlilex, (lKSli) 50 Ch. 1). 051. Where the expense 
though not actually incurred is capable of immediate ascertain¬ 
ment, it can be recovered at once. Whitchousr v. Wolrer- 
hamp/on Hail tray Co. t L. R. 5 Lx. 0. 

10 . If any loss or damage is sustained by the owner 

or occupier of the lands lying over 

and also for injury anv SU(; b mines, the working whereof 
arising from anv air- . - , ’ , . ■ . i 

way or other work. has hccn so prevented or restricted 

as aforesaid (and not being the owner, 
lessee or occupier of those mines), by reason of the 
making of any such airway, or other works as aforesaid, 
which or any like work it would not have been necessary 
to make but for the working of the mines having been 
so prevented or restricted as aforesaid, the Local (iov- 
ermnent shall pay full compensation to that owner or 
occupier of the surface lands for the loss or damage so 
sustained by him. 

Compensation to owners of land :—This is section 82 
of the Railway Clauses Consolidation Act 1815. The 
section refers to compensation payable to the owner 
or occupier of lands over the mines the working of 
which has been prevented or restricted by reason of the 
making of auy airway or other works, which would not have 
been necessary if the working of the mines had not been pro¬ 
hibited or restricted, 
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11 . For better ascertaining whether any mines ly- 

Powlt to oflk-er of in £ imdor land acquired in accordance 
Local (lovcrnnicnt with the provisions of this Act are 

the workiiigof mhlS ^eing worked, or have been worked, 

or are likely to be worked so as to 
damage the land or the works thereon, an officer 
appointed for this purpose by the Local Government 
may after giving twenty-four hours’ notice in writing, 
enter into and return from any such mines or the works 
connected therewith ; and for that purpose the officer 
so appointed may make use of any apparatus or machi¬ 
nery belonging to the owner, lessee or occupier of the 
mines, and use all necessary means for discovering the 
distance from any part of the land acquired to the parts 
of the mines which have been, are being or are about 
to be worked. 


Inspection of mines :—This is section 83 of the 
Railway Clauses Consolidation Act, 184a. The officer 
appointed by the Local Government is generally the 
Inspector of Mines or the Chief Inspector of Minos 
whose chief duty is to sec whether the surface of the 
land acquired is likely to he affected by the working of the 
mines underneath and whether proper means have been adopt¬ 
ed by the owner, the lessee or occupier of the mines for the 
working of the mines, so as not to affect the surface of the 
land above. The owner, occupier and lessee of the mine is 
bound to give the officer appointed by the Local Government 
for inspection of the mines, every fatality to inspect the same; 
in default to be liable to a penalty of Us. 200. 


12 . If any owner, lessee or occupier of any sncli 
, r . mines or works refuses to allow any 
to allow inspection. officer appointed by the Local Govern¬ 
ment for that purpose to outer into 
and inspect any such mines or works in manner afore¬ 
said, he shall lie punished with fine which may extend 
to two hundred Rupees. 


.Penalty for refusal to allow Inspection :—This is 
section 84 of the Railway Clauses Consolidation Act, 1845, 
and the section makes it obligatory on every owner 
lessee or occupier of the mine to allow the officer appointed 
by the Local Government for inspection, inspection of the 
mine on his giving 24 hours’ notice. And the owner, lessee 
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or occupier of the mines renders himself liable to a fine not 
exceeding Rs 200 in case he fails to give the officer inspection 
as per notice. 


If mines worked 
contrary to provi¬ 
sions "of this Act, 
Local Government 
may require means 
to be adopted for 
safety of land ac¬ 
quired. 


13. If it appears that any such mines have been 
worked contrary to the provisions of 
this Act, the Local Government may, 
if it thinks fit, give notice to the 
owner, lessee or occupier thereof to 
construct such works and to adopt 
such means as may he necessary or 
proper for making safe the land ac¬ 
quired, and the works thereon, and preventing injury 
thereto; and if, after such notice, any such owner, lessee 
or occupier does not forthwith proceed to construct the 
works necessary for making safe the land acquired and 
the works thereon, the Local Government may itself 
construct the works and recover the expense thereof 
from the owner, lessee or occupier. 


Object of the section :—This is section So of the Railway 
Clauses Consolidation Act, 1845. The object of the section 
is to prevent damage to the surface of the land acquired or 
any works thereto and if for that purpose the Government on 
the report of inspection of the ollicer appointed for the pur¬ 
pose, thinks that additional measures to bo adopted, it shall 
give notice to the owner, lessee or occupier of the lease to 
take such measure within a time specified therein and in default 
of compliance the Government is given the power to construct 
the works necessary for making safe the land acquired. Tho 
Local Government must be re-imbursed the costs incurred 
therefor by the owner, lessee or occupier of the mines. 

Working of mines contrary to the provisions of the Act :— 

The owner, lessee or occupier works the mines contrary to the 
provisions of the Act (1) where he works the mines without 
giving the. notice of his intention to work the mines—sixty 
days before he commences the work (section 4); (2) when he 
works the mine inspitc of a counter-notice by the Local Gov¬ 
ernment forbidding him to work the mines (section 5); (3) when 
he does not work the mines in a manner proper and necessary 
for the beneficial working thereof and according to tho usual 
manner of working such mines in the local area where the 
same are situate, and according to the instructions issued by 
the Lecal Government after inspection under section 13. 
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14. When a statement under section 3 has been 
made regarding any land, and the 

Wta 8t la„ c d 0n a4>ired land has bc ?" acquired by the Gov- 
has been transferred eminent, and has been transferred to, 

pnm° cal authority or lias vested, by operation of law, in 
o*jpanj. a ] oca l authority or Company, then 

sections 4 to 13, both inclusive, shall be read as if for 
the words “the Local Government,” wherever they occur 
in those sections, except in section 5, sub-section (5) 
and section 8, the words “the local authority or Com¬ 
pany as the case may be, which has acquired the land” 
were substituted. 

Amendment :—By soction 2 of the Devolution Act 
xxxvm of 1920, the words “except in section 5, sub-section 
(5) and section S” have been inserted sifter the words ‘‘those 
sections.” 

Delegation of authority : —The Select Committee in their 
Report dated 23-9-85 observed: “An objection has been taken 
in some quarters to section 11 of the Bill as introduced (now 
section 14) which in effect gives to certain companies the 
powers conferred on the Local Government by some of the 
foregoing provisions of the Bill. Tt appears to be overlooked 
that the section in question can apply only to companies estab¬ 
lished for such purposes and occupy such a position from a 
public point of view as would warrant the Government in 
acquiring land on their behalf. In particular, it is provided 
by (sections 48 and 49 of) the Land Acquisition Act, that land 
shall not be acquired for a company under that Act unless it 
is needed for a work likely to prove useful to the public, and 
the company enters into an agreement with the Government 
settling among other matters, the time within which and the 
conditions on which the work shall be executed and main¬ 
tained and the terms on which the public shall bo entitled to 
use it. 

We may further observe that there appears from some of 
the papers considered by us to be a certain amount of mis¬ 
apprehension as to the nature of the powers referred to. 

If the Local Government or the Company exercising the 
powers of the Local Government neglects to come to terms 
with the mine-owner on his giving notice of his intention to 
work, it does so at the risk of its property. If, considering 
that the mine-owner is working improperly, it takes steps 
under section 7 to remedy the mischief with a view to charging 
the mine-owner with the cost, it does so at the risk of losing 
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its money and of incurring serious legal consequences, if the 
Court before which the case may ultimately come takes a 
different view of the matter. Similarly, if it considers that 
the mines are being worked contrary to the provisions of the 
Act and proceeds to take steps under section 13, it still acts 
at its own risk, for it is by no means certain that it will appear 
to the Court that the mines were being so worked. 


Thus the powers in question are very far from being so 
formidable as lias been supposed, and we may add that they 
are framed as closely as possible on the lines of those conferred 
by Parliament on Railway Companies in England, the sub¬ 
stance of which seems generally to have met with approval. 


AYe have placed local authorities on a footing similar to 
that of Companies, as in many recent Acts the provisions of 
the Land Acquisition Act have been made applicable for the 
purpose of acquiring land for such authorities.” 


15. (1) This Act shall apply to any land for the 

,, acquisition whereof proceedings under 

rending cape-*. . 1 , . 4 .... t H ,v_* 

the Land Acquisition Act, I bn), nre 
pending at the time when this Act comes into force, 
unless before that time the Collector has made, in 
respect of the land, an award under section Id*)* or 
a reference to Court under section Ifrf of that Act, or 
has taken possession of the land under section 17')* of 
the same. 

(2) When the Collector lias before the said time 
made an award or reference in respect of any such land 
or taken possession thereof as aforesaid, and all the 
persons interested in the land, or entitled under the 
Land Acquisition Act, 1870, to act for persons so 
interested, who have attended or may attend in the 
course of tlie proceedings under sections 11 to 15, both 
inclusive, of the Land Acquisition Act, 1870, consent 
in writing to the application of this Act to the land, the 
Collector may by an order in writing direct that it shall 
apply, and thereupon it shall he deemed to have applied 
from the commencement of the proceedings; and the 
Collector shall be deemed, as the case may be, to have 

* 8ee now the Land Acquisition Act I of 1891. 

t See now vSh. 11, 19 and 17, respectively of the Land Acquisition Act 
I of 1894. 
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inserted in his award or reference, or to have published 
in the prescribed manner, when he took possession, .the 
statement mentioned in section 3 of this Act. 

Retrospective effect :—The Select Committee in their 
Report dated 23-9-85 says : “We arc informed that there arc 
certain land acquisition cases pending at this moment in 
Bengal, which have already proceeded beyond the state at 
which the provisions of this measure would in its ordinary 
course be applicable to them, blit in which it may nevertheless 
be thought desirable to have the benefit of it. To meet this, 
we have inserted a clause 15 (2J which will admit of the Bill 
being applied in such cases if those concerned unanimously 
desire that it should/’ 


16. In this A cl;— 


(a) “local authority” means any municipal com- 

Definition of Jocai niittcc, district board, body of port, 
authority and Com- commissioners or other authority le- 

pa,iy ‘ gaily entitled to, or entrusted by the 

(Government with, the control or management of any 
municipal or local fund ; and 

{b) “Company” means a Company registered under 
any of the enactments relating to companies from time 
to time in force in British India, or formed in pursuance 
of an Act of Parliament or by Royal Charter or Letters 
Patent. 


Local authority :—The Select Committee in their Report 
dated 23-9-85 says : “We have placed ‘local authorities’ on 
a footing similar to that of companies, as in many recent Acts 
the provisions of the Land Acquisition Act have been made 
applicable for the purpose of acquiring land for such authori¬ 
ties.” 


17. This Act shall, for the purposes of all enaet- 

This Act to be llu ’ n ts for the time being in force, be 
read with Land Ac- read with and taken as part of the 
quUitian Act, 1S70A L . md Acquisition Act, 1870.* 

Application of the L. A. Act I of 1894 :—Section 2 of 
the Land Acquisition Act I of 1894 provides that “All 

* See now the Land Acquisition Act I of 1891. 
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proceedings commenced, officers appointed or authorised, 
agreements published and rules made under the Land Acqui¬ 
sition Act, 1870, shall as far as may be deemed to have 
been respectively commenced, appointed or authorised, pub¬ 
lished and made under this Act. And any enactment or 
document referring to the said Land Acquisition Act, or to 
any enactment thereby repealed shall, so far as may be, be 
construed to refer to this Act or to the corresponding portion 
thereof. w Hence this Act shall, for the purposes of all enact¬ 
ments, for the time being in force, be read with and taken as 
part of the Land Acquisition Act, 1891. 



part nr. 

EXTRACTS FROM OTHER 
ENACTMENTS ON COMPULSORY 
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PART III. 

EXTRACTS FROM OTHER 
ENACTMENTS ON COMPULSORY 
ACQUISITION 

A 

THE INDIAN RAILWAYS ACT, IX OF 1890. * 

Sections 7—13. 

7. (1) Subject to the provisions of this Act, and in the case 
Authority of rail- of immovable property not belonging to 
way administration to the railway administration, to the provi- 
execute all necessary sions of any enactment for the time being 
wor 8 ‘ in force for the acquisition of land for 

public purposes and for companies, and subject also, in the 
case of a railway company, to the provisions of any contract 
between the company and the Government, a railway adminis¬ 
tration may, for the purpose of constructing a railway or the 
accommodation or other works connected therewith, and, not¬ 
withstanding anything in any other enactment for the time 
being in force,— 

(a) make or construct in, upon, across, under, or over, 
any lands, or any streets, hills, valleys, roads, rail¬ 
ways, or tramways, or any rivers, canals, brooks, 
streams or other waters, or any drains, water-pipes, 
gas-pipes, or telegraph lines, such temporary or 
permanent inclined planes, arches, tunnels, cul¬ 
verts, embankments, aqueducts, bridges, roads, 
“lines of railway,” ways, passages, conduits, drains, 
piers, cuttings, and fences as the railway adminis¬ 
tration thinks proper; 

•(b) alter the course of any rivers, brooks, streams or 
courses for the purpose of constructing and main¬ 
taining tunnels bridges, passages, or other works 

* This Act. has been amended by the Indian Railways (Amendment) 
Act XIV of J030. 

26 



402 


THE INDIAN BAILWAYS ACT. 


over or under them and divert or alter, as well 
temporarily as permanently, the course of any 
rivers, brooks, streams, or watercourses, or any 
roads, streets, or ways, or raise or sink the level 
thereof, in order the more conveniently to carry 
them over or under, or by the side of the railway 
as the railway administration thinks proper ; 

(c) make drains or conduits into, through or under any 

lands adjoining the railway for the purpose of 
conveying water from or to the railway ; 

(d) erect and construct such houses, warehouses, offices, 

and other buildings, and such yards, stations, 
wharves, engines, machinery, apparatus, and other 
works and conveniences as the railway administra¬ 
tion thinks proper ; 

( c ) alter, repair, or discontinue such buildings, works, and 
conveniences as aforesaid or any of them, and 
substitute other in their stead; and 

( f ) do all other acts necessary for making, maintaining, 
altering or repairing and using the railway. 

(2) The exercise of the powers conferred on a railway 
administration by sub-section (1) shall be subject to the con¬ 
trol of the Governor-General in Council. 

8. A railway administration may for the purpose of 

Alteration ot pipe* “ CTC ‘ si '' K ‘ hc '> owcrs «? nferr ? d U P°“ il . 
wires and drains. this Act, alter the position ot any pipe for 

the supply of gas, water or compressed air, 
or the position of any electric wire, or of any drain not being a 
main drain : 

Provided that— 

(a) when the railway administration desires to alter the 

position of any pipe, wire or drain, it shall give 
reasonable notice of its intention to do so, and of 
the time at which it will begin to do so, to the 
local authority or company having control over 
the pipe, wire or drain, or, when the pipe, wire or 
drain is not under the control of a local authority 
or company, to the person under whose control the 
pipe, wire or drain is ; 

( b ) a local authority, company, or person receiving notice 

under proviso (a) may send a person to superintend 
the work, and the railway administration shall 
execute the work to the reasonable satisfaction 
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of the person so sent and shall make arrange¬ 
ments for continuing, during the execution of the 
work, the supply of gas, water, compressed air, or 
electricity or the maintenance of the drainage, as 
the case may be. 


9. (I) The Governor-General in Council may authorize 
Temporary entry any railway administration, in case of any 
upon land for repair- slip or other accident happening or being 
in K. preventing apprehended to any cutting, embankment, 
accl en ' or other work under the control of the 

railway administration, to enter upon any lands adjoining its 
railway for the purpose of repairing or preventing the accident, 
and to do all such works as may be necessary for the purpose. 

(2) In case of necessity the railway administration may 
enter upon the lands, and do the works aforesaid without hav¬ 
ing obtained the previous sanction of the Governor-General in 
Council, but in such a case shall, within seventy-two hours 
after such entry, make a report to the Governor-General in 
Council, specifying the nature of the accident or apprehended 
accident, and of the works necessary to be done, and the 
power conferred on the railway administration by this 
sub-section shall cease and determine, if the Governor-General 
in Council, after considering the report, considers that the 
exercise of the power is not necessary for the public safety. 


10. (1) A railway administration shall do as little damage 
Payment of com- as possible in the exercise of the powers 
pensation for damage conferred by any of the three last foregoing 

sections, and compensation shall be paid 
for any damage caused by the exercise 
thereof. 


caused by lawful oxer 
eise of powers under 
section 7, 8 or 9. 


(2) A suit shall not lie to recover such compensation, but 
in case of dispute the amount thereof shall, on application to 
the Collector, be determined and paid in accordance, so far as 
may be, with the provisions of sections 11 to 15, both inclu¬ 
sive, sections 18 to 34, both inclusive, and sections 53 and 54 
of the Land Acquisition Act, 1894, and the provisions of 
sections 51 and 52 of that Act shall apply to the award of 
compensation. 

11. (1) A railway administration shall make and maintain 

Accommodation work., ‘t 10 following works tor the accorr.moda- 
• tion of the owners and occupiers ot lands 

adjoining the railway namely :— 

(a) such and so many convenient crossings, bridges, 
arches, culverts, and passages over, under, or by 
the sides of, or leading to or from, the railway as 
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may, in the opinion of the Governor-General in 
Council, be necessary for the purpose of making 
good any interruptions caused by the railway to 
the use of the lands through which the railway is 
made, and 

{b) all necessary arches, tunnels, culverts, drains, water¬ 
courses or other passages, over or under or by the 
side of the railway, of such dimensions as will* 
in the opinion of the Governor-General in Council, 
be sullicicnt at all times to convey water as freely 
from or to the lands lying near or affected by the 
railway as before the making of the railway, or as 
nearly so as may be. 

(2) Subject to the other provisions of this Act, the works 
specified in clauses (a) and (/>) of sub-section (1) shall be made 
during or immediately after the laying out or formation of 
the railway over the lands traversed thereby and in such 
manner as to cause as little damage or inconvenience as 
possible to persons interested in the lands or affected by the 
works. 

(3) The foregoing provisions of this section are subject to 
the following provisos, namely :— 

(a) a railway administration shall not be required to make 
any accommodation works in such a manner as 
would prevent or obstruct the working or using 
of the railway, or to make any accommodation 
works with respect to which the owners and occu¬ 
piers of the lands have agreed to receive and have 
been paid compensation in consideration of their 
not requiring the works to be made ; 

(/>) save as hereinafter in this chapter provided, a rail¬ 
way administration shall not, except on the requi¬ 
sition of the Governor-General in Council, be 
compelled to defray the cost of executing any 
further or additional accommodation works for 
the use of the owners or occupiers of the lands 
after the expiration of ten years from the date on. 
which the railway passing through the lands was 
first opened for public trallic; 

(c) where a railway administration has provided suitable 
accommodation for the crossing of a road or 
stream, and the road or stream is afterwards 
diverted by the act or neglect of the person having 
the control thereof, the administration shall not be 
compelled to provide other accommodation for the 
crossing of the road or stream. 
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(4) The Governor-General in Council may appoint a time 
for the commencement of any work to be executed under sub¬ 
section (1), and if for fourteen days next after that time the 
railway administration fails to commence the work or, having 
commenced it, fails to proceed diligently to execute it in a 
sufficient manner, the Governor-General in Council may exe¬ 
cute it and recover from the railway administration the cost 
incurred by him in the execution thereof. 


12. If the owner or occupier of any land affected by a rail- 
for owner wa y con9 idcrs the works made under the 


Power 
occupier or local 
authority to cause 
additional accommo¬ 
dation works to be 
made. 


lust foregoing section to be insufficient for 
the commodious use of the land, or if the 
Local Government or a local authority de¬ 
sires to construct a public road or other 
work across, under, or over a railway, he 
or it, as the case may be, may at smy time require the railway 
administration to make at his or its expense such further 
accommodation works as he or it thinks necessary and are 
agreed to by the railway administration or as, in case of 
difference of opinion, may be authorized by the Governor- 
General in Council. 


13. The Governor-General in Council may require that, 
Fences screens within a time to be specified in the re¬ 
gates, and bars. quisition, or within such further time as 

he may appoint in this behalf,— 

(a) boundary-marks or fences be provided or renewed by 

a railway administration for a railway or any part 
thereof and for roads constructed in connection 
therewith; 

(b) any works in the nature of a screen near to or adjoin¬ 

ing the side of any public road constructed before 
the making of a railway be provided or renewed 
by a railway administration for the purpose of 
preventing danger to passengers on the road by 
reason of horses or other animals being frightened 
by the sight or noise of the rolling-stock moving 
on the railway; 

(c) suitable gates, chains, bars, stiles, or hand rails be 

erected or renewed by a railway administration 
at places where a railway crosses a public road 
* on the level; 


(d) persons be employed by a railway administration to 
open and shut such gates, chains or bars. 



406 


THE INDIAN TELEGRAPH ACT. 


B 

THE INDIAN TELEGRAPH ACT, XIII OF 1885. 
Sections 16 & 18. 


16. (1) If the 

Exercise of powers 
conferred by section 
10, and disputes ns to 
compensation, in ease 
of property other than 
that of a local autho¬ 
rity. 


exercise of the powers mentioned in 
section 10 in respect of property referred 
to in clause (d) of that section is resisted 
or obstructed, the District Magistrate 
may, in his discretion, order that the 
telegraph authority shall be permitted to 
exercise them. 


(2) If after the making of an order under sub-section (l),any 
person resists the exercise of those powers, or, having control 
over the property, does not give all facilities for their being 
exercised, he shall be deemed to have committed an offence 
under section 188 of the Indian Penal Code. 

(3) If any dispute arises concerning the sufficiency of the 
compensation to be paid under section 10, clause {d), it shall 
on application for that purpose by cither of the disputing 
parties to the District Judge within whose jurisdiction the 
property is situate, be determined by him. 

(4) If any dispute arises as to the persons entitled to receive 
compensation, or as to the proportions in which the persons 
interested are entitled to share in it, the telegraph authority 
may pay into the Court of the District Judge such amount as 
he deems sufficient or, where all the disputing parties have in 
writing admitted the amount tendered to be sufficient or the 
amount has been determined under sub-section (3), that 
amount; and the District Judge, after giving notice to the 
parties, aud hearing such of them as desire to be heard, shall 
determine the persons entitled to receive the compensation 
or, as the case may be, proportions in which the persons 
interested are entitled to share in it. 

(5) Every determination of a dispute by a District Judge 
under sub-section (3) or sub-section (4) shall be final : 

Provided that nothing in this sub-section shall affect the 
right of any person to recover by suit the whole or any part 
of any compensation paid by the telegraph authority from the 
person who has received the same. 

18. (1) If any tree standing or lying near a telegraph 
Removal of trees line interrupts, or is likely to interrupt,, 
interrupting tclegra- telegraphic communication, a Magistrate 
phic communication. 0 f fj ra j; or geconc j class may, on the 
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[application o£ the telegraph authority, cause the tree to be 
I removed or dealt with in such other way as he deems fit. 

(2) When disposing of an application under sub-section (1), 
the Magistrate shall, in the case of any tree in existence 
before the telegraph line was placed, award to the persons 
interested in the tree such compensation as he thinks reason¬ 
able, and the award shall be final. 


c 

THE INDIAN WORKS OF DEFENCE ACT, VII OF 1903. 

Preamble. 

An Act to provide for imposing restrictions upon the use and 
enjoyment of land in the vicinity of works of defence in order 
that such land may be kept free from buildings and other 
obstructions, and for determining the amount of compensation 
to be made on account of such imposition. 

yota :—The provisions of this Act are similar to those of 
the Land Acquisition Act, I of 1894. 


D 

THE INDIAN ELECTRICITY ACT, IX OF 1910. 

Section 57. 

57. (1) In section 40, sub-section (1), clause (b), and 
Amendment of the section 41, sub-section (5), of the 
Land Acquisition Act, Land Acquisition Act, 1894, the term 

“work” shall be deemed to include 
electrical energy, supplied, or to be supplied, by means of the 
work to be constructed. 

(2) The Local Government may, if it thinks fit, on the 
application of any person, not being a company, desirous of 
obtaining any land for the purposes of his undertaking, direct 
that he may acquire such land under the provisions of the Land 
Acquisition Act, 1894, in the same manner, and on the same 
conditions as it might be acquired if the person were a 
company. 
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THE INDIAN TRAMWAYS ACT, XI OF 1886. 

Sections 6 & 7. 

6. (1) The Local Government on receiving an application 

, , shall consider it, and, it‘ satisfied as to the 

makhiTocder. ° r l'ropriHy of proceeding thereon, publish in 

the olheial Uazette and in such other 
manner as it deems sullicient for giving information to persons 
interested, a draft of a proposed order authorizing the cons¬ 
truction of the tramway. 


(2) A notice shall be published with the draft stating that 
any objection or suggestion which any person may desire to 
make with respect to the proposed order will, if submitted to 
the Local Government on or before a date to be specified in the 
notice, be received and considered. 

(3) If, after considering any objections or suggestions 
which may have been made with respect to the draft on or 
before the date so specified, the Local Government is of opinion 
that the application should be granted, with or without addition 
or modification, or subject or not to any restriction or condi¬ 
tion, if may make an order accordingly. 

M) Every order authorizing the construction of a tramway 
shall be published in the official Gazette in English, and in the 
other prescribed language or languages, if any; and that publi¬ 
cation shall be conclusive proof that the order lias been made 
as required by this section. 


Contents of 
order. 


7. (1) An order made under section (> shnll empower the 

promoter therein specified to construct and 
maintain the tramway therein described in 
the manner therein provided, and shall 
specify the time within which the tramway shall be commenced 
and the time within which it shall be completed and opened 
for public traffic. 


(2) The order may also provide, in manner consistent with 
this Act, for all or any of the following, among other matters, 
that is to say :— 

(a) a period before the expiration of which the tramway 
shall not be commenced, and the conditions subject 
to which the local authority, when it is not itself 
the promoter, may, within the period, elect to be 
substituted in the place of the promoter in respect 
of the undertaking or of so much thereof as is 
within its circle ; and the limits of time within 
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which, and the terms upon which the local autho¬ 
rity may, after the tramway has been constructed, 
require the promoter to sell to it the undertaking 
or so much thereof as is within its circle ; 

(/>) the acquisition by the promoter of land for the pur¬ 
poses of the tramway, and the disposal by him of 
land which has been acquired but is no longer re¬ 
quired for those purposes. 


F 

THE BENGAL MUNICIPAL ACT, XV o! 19B2 (B.C). 


Sections 98-101. 


Acquisition of 
land. 


98. (i) When any land, whether within or 
without the limits of a municipality, is 
required—■ 


(a) for the purposes of this Act, or 

( b) for the recoupment of the cost or any portion of the 

cost of carrying out any such purpose, 
the Local Government may, at the request of the Commis¬ 
sioners at a meeting, proceed to acquire it under the provisions 
of the Land Acquisition Act, 1894. 


(i J ) Before requesting the Local Government to acquire 
land for the purposes referred to in clause {!>) of section ( 1 ) 
the Commissioners shall obtain previous sanction of the Local 
Government and give due notice of their intention and an 
opportunity to any objector, who appears within such period 
as they may lix, to be heard in this connection. 

(.V) On payment by the Commissioners of the compensation 
awarded under the Land Acquisition Act, 1894, and of any 
other charges incurred in acquiring the land including costs, 
if any, incurred by the Local Government in proceedings sub¬ 
sequent to acquisition concerning enhancement of the award 
for the land, the land shall vest in the Commissioners. 

(i) The Commissioners shall be bound to pay to the Govern¬ 
ment the cost, including all charges and costs referred to 
in subjection (J), of any laud acquired for the Commissioners 
on their application under the provisions of sub-section (i). 
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Abandonment of ac¬ 
quisition in considera¬ 
tion of special payment. 


99. (1) In any case in which the Commissioners propose 

to acquire any land for the recoupment 
of the cost of carrying out any of the 
purposes of this Act, the owner of the 
land or any person having an interest 
therein greater than a lease for years having seven years to 
run may make an application to the Commissioners requesting 
that the acquisition of the land be abandoned in consideration 
of the payment by such person of a fee to be fixed by the 
Commissioners in that behalf. 


(-?) The Commissioners shall admit every such application 
if it reaches them before the time fixed by the Collector 
under section 9 of the Land Acquisition Act, 1894, for making 
claims in reference to the land : 


Provided that unless the application is made by all 
persons who have an interest in the land greater than a lease 
for years having seven years to run, the application shall 
not be deemed to be admitted unless the person applying 
undertakes to pay in one instalment the full fee payable 
under sub-section (.7) and thereafter pays such fee, 

Explanation .—A mortgagee shall not bo deemed to be a 
person having an interest in the land greater than a lease 
for years having seven years to run. 

(3) If the Commissioners decide to admit any such appli¬ 
cation they shall forthwith inform the Collector, and the 
Collector shall thereupon stay proceedings for the acquisition 
of the land for such period as the Commissioners may request, 
and the Commissioners shall proceed to fix a fee in considera¬ 
tion of which the acquision of the land may be abandoned. 


[4) In fixing the fee to be paid in consideration of the 
abandonment of the acquisition of the land, the Commissioners, 
shall, so far as to them appear to be practicable, fix a sum 
which in their opinion represents two-thirds of the increment 
in the value of the land which will in their opinion accrue to 
that land as a result of the improvements effected in the 
locality by the scheme for the purposes of which the acquisi¬ 
tion has been sanctioned. 


(o) Such fee shall be and remain a charge on the land, in 
respect of which it has been fixed, until the repayment there¬ 
of with interest in the manner hereinafter provided and Shall 
be payable by the applicant on or before a date to be fixed 
by the Commissioners in this behalf ; and such date shall 
not be less than four years from the publication of the notifi¬ 
cation under section 6 of the Land Acquisition Act, 1894, 
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nor shall such date bo a date before that on which the 
scheme is declared by the Commissioners to be completed 
in so far as it affects such land. 

(£) Before the date so fixed, the person from whom the 
Commissioners have arranged to accept the said fee, may, if 
the Commissioners are satisfied that the security offered by 
him is sufficient, execute an agreement with the Commissioners 
either— 

(i) to leave the said fee outstanding as a charge on 
his interest in the land subject to the payment in 
perpetuity of interest at a rate not exceeding 
seven per cent per annum , the said interest to- 
run from the date fixed under sub-section (5), or 

{ii) to pay the said fee by such number of equal yearly 
or half yearly instalments of principal or of 
principal and interest, as may be approved by the 
Commissioners, interest in both cases being 
calculated at a rate not exceeding seven per cent, 
per annum on the amount outstanding, 

(7) When the said fee has been paid on or before the date- 
fixed under sub-section (J), or when an agreement has been, 
executed in pursuance of sub-section (6) in respect of any 
land, the proceedings for the acquisition of land shall bo 
deemed to be abandoned. 

((S') If the said fee be not paid on or before the date fixed 
under sub-section (J), the Collector shall then proceed to 
acquire the laud. 

(9) If any snm payable under an agreement executed in 
pursuance of sub-section {9) be not paid on the date on which 
it is due, or on such later date as the Commissioners may in 
their discretion fix in this behalf, so much of the fee fixed by 
the Commissioners under sub-section (.V) as is still unpaid* 
shall be payable on that date in addition to the said sum. 

{10) At any time after an agreement has been executed in 
pursuance of clause (i) or sub-section ( 6 *) any person may 
pay off the balance outstanding of the charge created thereby 
with interest due, if any, at a rate not exceeding seven per 
cent, per annum , up to the date of such payment. 

100. When an agreement has been executed by any person 
in pursuance of sub-section ( 6 ‘) of section 
Recovery of worn y 99 j rl rcs p cc t of any land, and any money 

KetL 1 ^ payable in pursuance of that section is not 

duly paid, the same shall be recoverable- 
by the Commissioners (together with interest up to the date of 
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realization, at a rate not exceeding seven per cent . per annum), 
under the provisions of this Act; 

and, if not so recovered, the Commissioners may, after 
giving public notice of their intention to do so, and not less 
than one month after the publication of such notice, sell 
the interest of the said person or successor in such land by 
public auction, and may deduct the said money and the 
expenses of the sale from the proceeds of the sale, and shall 
pay the balance (if any) to the defaulter. 


101 . Jf any land in respect of which an agreement has 
been executed, or a payment has been 
accepted in pursuance of sub-section (6*) 
of section 99 be subsequently required for 
any of the purposes of this Act, the agree¬ 
ment or payment shall not be deemed to 
prevent the acquisition of the land in pur¬ 
suance of a fresh declaration published under section G of the 
Land Acquisition Act, 1894. 


Agreement or pay¬ 
ment under section 91) 
not to bar acquisition 
under a fresh declara¬ 
tion. 


G 
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Sections 310—313, 468, 474—476. 


310. (/) The Corporation may acquire— 

(a) any land required for the purpose of opening, widen¬ 
ing, extending or otherwise improving any public street, square 
or garden, or of making any new public street, square or garden, 
and 

(b) the buildings (if any) standing upon such land. 


(2) The Corporation, with the sanction of the Local 

Government, and after giving due notice 
of their intention and an opportunity to 
any objector, who appears within such 
period as they may fix, to be heard in this 
connection, may acquire, in addition to 
any land and buildings acquired under 
sub-section (i), any land outside any proposed street alignment, 
with the buildings (if any) standing thereupon, which the Cor¬ 
poration may, for any of the purposes mentioned in sub-section 
(/), including the recoupment of the cost or any portion of the 
cost incurred for any such purposes, consider it expedient to 
acquire. 


Power to Corpora¬ 
tion to acquire land 
and buildings for im¬ 
provement of public 
streets, squares and 
gardens. 
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311. ( 1 ) In any case in which the Local Government have 
sanctioned the acquisition of land under 
a,quWt"on n i'„ et CO f- t s ? ct ‘ on , 310 ’ sub section (2), the owner of 
Bideration of special la . nd » or an y P erson having an interest 

payment. therein greater than a lease for years 

having seven years to run, may make an 
application to the Corporation, requesting that the acquisition 
of the land be abandoned in consideration of the payment by 
such person of a fee to be fixed by the Corporation in that 
behalf. 

(2) The Corporation shall admit every such application if 
it reaches them before the time fixed by the Collector under 
section 9 of the Land Acquisition Act, 1894, for making claims 
in reference to the land : 

Provided that unless the application is made by all the per¬ 
sons who have an interest in the land greater than a lease for 
years having seven years to run, the application shall not be 
deemed to be admitted unless the person applying undertakes 
to pay in one instalment the full fee payable under sub-section 
(3) and thereafter pays such fee. 

Explanation .—A mortgagee shall not he deemed to he a person having 
an interest in the land greater than a lease for years having seven years 
to run. 

(3) If the Corporation decide to admit any such applica¬ 
tion, they shall forthwith inform the Collector, and the Collector 
shall thereupon stay proceedings for the acquisition of the land, 
for such period as the Corporation may request, and the Corpo¬ 
ration shall proceed to fix a fee in consideration of which the 
acquisition of the land may be abandoned. 

(•/) In fixing the fee to be paid in consideration of the 
abandonment of the acquisition of the land, the Corporation 
shall, so far as to them may appear to be practicable, fix a sum 
which in their opinion represents two-thirds of the increment 
in the value of the land, which will in their opinion accrue to 
that land as a result of the improvements effected in the locality 
by the scheme for the purposes of which the acquisition has 
been sanctioned. 

(.7) Such fee shall be and remain a charge on the land, in 
respect of which it has been fixed, until the repayment there¬ 
of with interest in the manner hereinafter provided and shall be 
payable by the applicant on or before a date to be fixed by the 
Corporation in this behalf; and such date shall not be less than 
four years from the publication of the notification under sec¬ 
tion 6 of the Land Acquisition Act, 1894, nor shall such date 
be a date before that on which the scheme is declared by the 
Corporation to be completed in so far as it affects such land. 
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( 6 *) Before the date so fixed, the person from whom the 
Corporation have arranged to accept the said fee, may, if the 
Corporation are satisfied that the security offered by him is 
sufficient, execute an agreement with the Corporation either— 

(?) to leave the said fee outstanding as a charge on his 
interest in the land, subject to the payment in 
perpetuity of interest at a rate not exceeding 
seven per rent per annum, the said interest to 
run from the date fixed under sub-section (5), 
or 

(it) to pay the said fee by such number of equal yearly 
or half-yearly instalments of principal or of prin¬ 
cipal and interest, as may be approved by the 
Corporation, interest in both cases being calcu¬ 
lated at a rate not exceeding seven per cent per 
annum on the amount outstanding. 

(7) When the said fee lias been paid on or before the date 
fixed under sub-section ( 5), or when an agreement has been 
executed in pursuance of sub-section {(>) in respect of any land, 
the proceedings for the acquisition of the land shall be deemed 
to be abandoned. 

(.S') If the said fee be not paid on or before the date fixed 
under sub-section (J), the Collector shall then proceed to 
acquire the land. 

(.9) If any sum payable under an agreement executed in 
pursuance of sub-section (6*) be not paid on the date on which 
it is due, or on such later date as the Corporation may in their 
discretion fix in this behalf, so much of the fee fixed by the 
Corporation under sub-section (.!>) as is still unpaid, shall be 
payable on that date, iu addition to the said sum. 

{10) At any time after an agreement has been executed in 
pursuance of clause ( i ) of sub-section {(>) any person may pay 
off the balance outstanding of the charge created thereby, with 
interest due, if any, at a rate not exceeding seven per cent per 
annum, up to the date of such payment. 

312. When an agreement has been executed by any person 

in pursuance of section 311, sub section ( 6 ‘), 

Recovery of j n rcs p cc t G f any land, and any money pay- 

oursuance^f section ft ble in pursuance of that section is not duly 
pursuance of sect, on ^ ^ ^ ^ ^ re(J0verable by lh ' 

Corporation (together with interest up to 
the date of realization, at a rate not exceeding seven per cent 
per annum), under the provisions of this Act; 
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and, if not 80 recovered, the Corporation may, after giving 
public notice of their intention to do so, and not less than one 
month after the publication of such notice, sell the interest of 
the said person or successor in such land by public auction, 
and may deduct the said money and the expenses of the sale 
from the proceeds of the sale, and shall pay the balance (if any) 
to the defaulter. 

313. If any land in respect of which an agreement has 
been executed, or a payment has been acccp- 
Agrcemcnt or pay- ted, pursuance of section 311, sub-section 

:»l"not to iLr'ac'i'uU (fi) ' be BubMqucntly required for any of the 
sition under a fresh purposes or this Act, the agreement or pay- 
declaration. ment shall not be deemed to prevent the 

acquisition of the land in pursuance of a 
fresh declaration published under section G of the Land Acqui¬ 
sition Act, 1894. 

468. The Corporation may acquire any land and buildings, 
whether situated in Calcutta or not, — 

('/) for the purpose of opening out any con¬ 
gested or unhealthy area or of other¬ 
wise improving any portion of 
Calcutta ; or 

(ii) for the purpose of erecting sanitary 
dwellings for the working and poorer 
classes. 

474. Nothing in this Act shall authorize the Corporation to 
acquire for the purposes of this chapter or 
Exemption of 1U) y 0 t,| lcr section of this Act any build- 

worship from Tqui- iu K ^ h!ch is intended solely for and is used 
sition. solely as a place or public worship. 


Power to Corpora¬ 
tion to acquire land 
and buildings for 
improvement. 


475. Any land or buildings which the Corporation are 
authorized by this Act to acquire may be 
t APPj icat * 0 ?. °* acquired under the provisions of the Land 
Act, 1894, 181 l °with Acquisition Act, 1894, and for that purpose 

amendment/ the said Act shall be subject to the amend¬ 

ment that the market-value of any land or 
bqilding to be acquired shall be deemed, for the purposes of 
■clause first of sub-section (7) of section 23 of the Land 
Acquisition Act, to be the market-value according to the 
disposition of such land or building at the date of publication 
of the declaration relating thereto under section 6 of the Land 
Acquisition Act : 
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Provided as follows :— 

(?) if, within a period of two years from the date of the 
publication of such declaration in respect of any land or build¬ 
ing, the Collector has not made an award under section 11 of 
the said Land Acquisition Act with respect to such land or 
building, the owner of the land or building shall be entitled to 
receive compensation for the damage suffered by him in conse¬ 
quence of the delay ; 

(ri) if it be shown that, before such declaration was pub¬ 
lished, the owner of the land or building had taken active steps 
and incurred expenditure to secure a more profitable disposition 
of the same, further compensation, based on his actual loss, 
may be paid to him ; 

(m) if the market-value is especially high in consequence 
of the property being put to a use which is unlawful or contrary 
to public policy, that use shall be disregarded and the market- 
value shall be deemed to be the market-value of the land or 
building if put to ordinary uses ; 

(iV) if the market-value has been increased by means of any 
improvement made by the owner or his predecessor in interest 
within one year before the aforesaid declaration was published, 
such increase shall be disregarded, unless it be proved that the 
improvement was made bona fide and not in contemplation of 
proceedings for the acquisition of the land or building being 
taken under the said Land Acquisition Act. 

476. On payment by the Corporation of the compensation 
awarded under the said Land Acquisition 
Vesting in Corpo- Act, 1894 in respect of any land or 

huUdin-s “acquired buildings and of any other charges 

under the Land Ac- incurred in acquiring the said land or 

quisition Act. 1894. buildings, the same shall vest in the 

Corporation. 

H 

THE CALCUTTA IMPROVEMENT ACT, V OF 1911 (B. C.). 
Sections 68—71, 78 & 81. 

68 . The Board may enter into an agreement with any 
person for the purchase or leasing by the 
Power to purchase Board from such person of any land which 
or lease by agreement, the Board are authorized to acquire, or any 

interest in such land. 
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69. The Board may, with the previous sanction of the 
_ . . Local Government, acquire land under the 

landunderV C ?Zd 1"™™“°"® ° f . th ° L ? nd A ?'l" iaition Act 
Acquisition Act, 1894. 1894, for carrying out any of the purposes 

of this Act. 


70. A Tribunal shall be constituted, as provided in section 
72, for the purpose of performing the func- 
Trilmnal to be tions of the Court in reference to the Re¬ 
constituted. quisition of land for the Board under the 

Land Acquisition Act, 1894. 


Modification of 
the Land Acquisition 
Act, 1804. 


71. For the purpose of acquiring land 
under the said Act for the Board,— 


(a) the Tribunal shall (except for the purposes of section 

54 of that Act) be deemed to be the Court, and the 
President of the Tribunal shall be deemed to be the 
Judge, under the said Act ; 

(b) the said Act shall be subject to the further modifica¬ 

tions indicated in the Schedule ; 

(c) the President of the Tribunal shall have power to 

summon and enforce the attendance of witnesses, 
and to compel the production of documents, by the 
same means, (so far as may be) in the same manner, 
as is provided in the case of a Civil Court under 
the Code of Civil Procedure, 1908 ; and 

((/) the award of the Tribunal shall be deemed to be the 
award of the Court under the said Land Acquisi¬ 
tion Act, 1894, and shall bo final. 

78. (1) In any case in which the Local Government has 
sanctioned the acquisition of land, in any 
Abandonment of area comprised in an improvement scheme, 
dSTon 0 ' “of “ .“S which is not required for the execution of 
payment. the scheme, the owner ot the land, or any 

person having an interest therein, may 
make an application to the Board, requesting that the acquisi¬ 
tion of the land should be abandoned in consideration of the 
payment by him of a sum to be fixed by the Board in that 
behalf. 

(2) The Board shall admit every such application if it— 

(a) reaches them before the time fixed by the Collector 
under section 9 of the Land Acquisition Act, 1894, 
for making claims in reference to the land, and— 


27 
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(b ) is made by all persons who have interests in the land 
greater than a lease for years having seven years 
to run. 

(3) If the Board decide to admit any such application, they 
shall forthwith inform the Collector ; and the Collector there¬ 
upon stay for a period of three months all further proceedings 
for the acquisition of the land and the Board shall proceed to 
fix the sum in consideration of which the acquisition of tho land 
may be abandoned. 

(4) Within the said period of three months, or, with the 
permission of the Board, at any time before the Collector has 
taken possession of the land under section 16 of the Land 
Acquisition Act, 1894, the person from whom the Board have 
arranged to accept the sum so fixed may, if the Board are satis¬ 
fied that the security offered by him is sufficient, execute an 
agreement with the Board, either—- 

(/) to pay the said sum three years after the date of the 
agreement, or 

(it) to leave the said sum outstanding as a charge on his 
interest in the land, subject to the payment in per¬ 
petuity of interest at the rate of six per rent per 
annum, and to make the first annual payment of 
such interest four years after tho date of the agree¬ 
ment : 

Provided that the Board may, at any time before the Collec¬ 
tor has taken possession of the land under section 16 of the 
Land Acquisition Act, 1894, accept immediate payment of the 
said sum instead of an agreement as aforesaid. 

(5) When any agreement has been executed in pursuance of 
sub-section (4), or when any payment lias been accepted in pur¬ 
suance of the proviso to that sub-section, in respect of any 
land, the proceedings for the acquisition of the land shall bo 
deemed to be abandoned. 

(6) Every payment due from any person under any agree¬ 
ment executed under sub-section (4) shall be a charge on the 
interest of that person. 

(7) If any instalment of interest payable under an agree¬ 
ment executed in pursuance of clause (n) of sub-section (4) be 
not paid on the date on which it is due, the sum fixed by the 
Board under sub-section (3) shall be payable on that date, in 
addition to the said instalment. 

(8) at any time after an agreement has been executed in 
pursuance of clause (n) of sub-section (4), any person may pay 
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off the charge created thereby, with interest, at the rate of six 
per cent per annum, up to the date of such payment. 

(9) When an agreement in respect of any land has been 
executed by any person in pursuance of sub-section (4), no suit 
with respect to such agreement shall be brought against the 
Board by any other person (except an heir, executor or adminis¬ 
trator of the person first aforesaid) claiming to have an interest 
in the land. 

(10) Notwithstanding anything contained in clause (it) of 
sub-section (4) or in sub-section (8) the rate of interest payable, 
under the provisions of that clause or that sub-section, as the 
case may be, shall be, or continue to be, four per cent, per 
annum in cases where the sum, in consideration of which the 
acquisition of the land has been abandoned, has been fixed 
under subsection (8) before the date of the commencement of 
the Calcutta Improvement (Amendment) Act, 1923, and the 
agreement in respect of the payment of the same is executed 
before, on or within two months after, that date. 


81. (1) The Board may retain, or may let on hire, lease, sell, 
_ . .. , exchange or otherwise dispose of, any 

kmi WCr l ° dl8I>0sc o£ land vested in or acquired by them under 

this Act. 


(2) Whenever the Board decide to lease or sell any land 
acquired by them under this Act from any person, they— 

(a) shall give notice by advertisement in local news¬ 

papers, and 

(b) shall offer to the said person, or his heirs, executors 

or administrators, a prior right to take on lease 
or to purchase such land, at a rate to be fixed by 
the Board, if the Board consider that such a right 
can be given without detriment to the carrying 
out of the purpose of this Act. 


(.?) If in any case two or more persons claim to exercise 
a right offered under clause {b) to take on lease or to purchase 
any land, the right shall bo excrciscablc by the person who 
agrees to pay the highest sum for the land, not being less 
than the rate fixed by the Board under that clause, to the 
exclusion of the others. 
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I 

THE CITY OF BOMBAY IMPROVEMENT ACT, IV OF 1898 

(Bom. C). 

Sections 46—50. 

46. Acquisition of Land —Subject to the provisions of this 
Act it shall be lawful for the Board to agree with the owner of 
any land or of any interest in land needed by the Board for the 
purposes of this Act or with the owners of any rights, which 
have been created by legislative enactment over any street for¬ 
ming part of the land so needed for the purchase of such land 
or of any interest in such land or for compensating the owners 
of any such right in respect of any deprivation thereof or inter¬ 
ference therewith. 

47. (1) Notwithstanding anything contained in the Land 
Acquisition Act, 1894: (in this and the next succeeding section 
referred to as the said Act), the said act shall not, except to the 
extent set forth in schedule A, apply to the acquisition of land 
under this Act, but the said Act shall, to the extent set forth in 
the said schedule, regulate aud apply to the acquisition of land 
otherwise than by agreement and shall for that purpose be 
deemed to form part of this chapter in the same manner as if 
enacted in the body hereof, subject to the provisions of this 
chapter and to the following provisions, namely :— 

(«) A reference to any section of the said Act shall be 
deemed to be a reference to such section as modified 
by the provisions of this chapter, and the expression 
land is used in the said Act shall, in addition to the 
meaning included therein under clause A of section 
3 of the said Act, be deemed for the purposes of this 
Act to include rights created by legislative enact¬ 
ments over any street, and clause (/>) of section 3 of 
the said Act shall for the purposes of this Act be 
read as if the words and parentheses (“including the 
Crown”) there inserted after the words “includes all 
persons” and the words “or if he is the owner of any 
right created by legislative enactments over any 
street forming part of the land” were added after the 
words “affecting the land.” 

(2) In the construction of sub-scction (2) of section 4 of 
the said Act and the provisions of this chapter, the provisions 
of the said sub-section shall for the purposes of this Act be appli¬ 
cable immediately upon the passing of a resolution under Sec¬ 
tions 23, 30, 32-B, or 38, and the expression “Local Govern¬ 
ment” shall be deemed to include the Board, and the words 
“such locality” shall be deemed to mean “the locality referred 
to in any such resolution.” 
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(3) In the construction of the sections of the said Act 
deemed to form part of this chapter, publication of a decla¬ 
ration under sections 29, 32, 32-B or 39 shall be deemed to be 
the publication of a declaration under section 6 of the said Act: 

Provided that the land is acquired under section 27-A or 
sub-section (2) of section 27-13, the date of the Notification 
under section 27 or the date of the receipt by the Board of the 
•written Notice as the case may be shall be deemed to be the 
date of publication of declaration under section 6 of the said 
Act: 

Provided further that the provisions of sub-section (2) of 
section 23 of the said Act shall apply when land, other than 
land forming part of any sanctioned scheme prepared in accor¬ 
dance with the provisions of secs. 23 and30 is acquired specifi¬ 
cally under this Act for the purpose either of a Police Acco¬ 
mmodation scheme or of a Poorer Classes Accommodation 
Scheme. 

(4) In the construction of section 50, sub-scetion(2), of the 
said Act and the provisions of this chapter the Board shall be 
deemed to be the local authority or company concerned. 

48. (1) For the purposes of this Chapter a Tribunal of 
Appeal (hereinafter called the Tribunal) shall be constituted as 
hereinafter mentioned to perform the functions of the Court 
under the said Act, and, in the construction of the said Act and 
the provisions of this Chapter, the Tribunal shall be deemed to 
be the Court, and the award of the Tribunal, or, in the event of 
disagreement, the award of the majority of the Tribunal, shall 
be deemed to be award of the Court, and shall, subject to the 
provisions for appeal hereinafter contained, be final. The 
President of the Tribunal shall be deemed to be the Judge. 

(2) The decision of all questions of law and procedure and 
costs and apportionment of compensation shall rest solely with 
the President, and any such question may be tried and decided 
in the absence of the Assessors if in the opinion of the Presi¬ 
dent their presence is unnecessary and when any such question 
is so tried and decided the decision of the President shall be 
deemed to bo the decision of the Tribunal. 

(3) Such Tribunal shall consist of 3 members, that is to say, 
of a President and two Assessors. The President and one of 
tho Assessors shall be appointed by Government by notification 
in the Bombay Government Gazette ; the other Assessor shall 
be appointed by the Corporation : Provided that any person 
who is a Trustee under this Act, or who, by reason of the pro¬ 
vision's of section 14, is disqualified to be a Trustee, shall be 
disqualified to be a Member of the Tribunal. 
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(4) The President shall be either— 

( a ) A member of the Judicial branch of the Imperial or 

Provincial Civil Service of not less than 10 years' 
standing, who shall have served as District Judge. or 
held Jndicial Office not inferior to that of a First 
Class Subordinate Judge for at least three years of 
that period ; or 

(b) A Barrister, Advocate or Pleader of not less than 8 

years’ standing who has practised as an Advocate or 
Pleader in the Bombay High Court. 

(5) Members of the Tribunal shall be appointed for a term 
of one year and any such Member shall be eligible for re¬ 
appointment. 

(6) It shall be lawful for Government if they think fit to 
remove for inability or misbehaviour, or other good and suffi¬ 
cient oause, any Member of the Tribunal. 

(7) Upon the occurrence of any vacancy in the Tribunal or 
during the temporary absence through illness or other unavoid¬ 
able cause of any Member thereof, Government or the Corpo¬ 
ration (as the case may be), whichever of them shall have 
appointed the Member of the Tribunal whose place shall bo va¬ 
cated shall appoint forthwith a fit person to be a Member (either 
temporary or permanent) of the Tribunal in lieu of the Member 
whose place is vacated or who is temporarily absent as. 
aforesaid. 

(8) Each member of the Tribunal shall be entitled to such 
remuneration, either by way of monthly salary or by way of 
fees, or partly in one way and partly in the other, as Govern¬ 
ment may from time to time fix. 

(9) The remuneration mentioned in sub-section 8 and the 
cost of any special clerical or other establishment which shall 
be necessary shall be paid by the Board. 

(10) Any award or order of the Tribunal shall be enforced 
by the Small Cause Court as if it had been a Decree or Order 
of that Court. 

(11) In any case in which the President may grant a certi¬ 
ficate that the case is a fit one for appeal there shall be an 
appeal to the High Court from the award or any part of the 
award of the Tribunal- 

(12) Subject to the sanction of Government, the President 
of the Tribunal shall have power— 

(a) to appoint such clerks and other officers or servants, 
as the case may be, necessary for carrying on the 
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business of the Tribunal and to fix their salaries, 
which shall be paid accordingly by the Board ; and 

(b) to make rules for the conduct of the business of the 
Tribunal provided that such rules are not repugnant 
to the provisions of the Code of Civil Procedure and 
such rule shall come into force on receiving the sanc¬ 
tion of Government. 

(13) The Tribunal shall have power to summon and enforce 
the attendance of witnesses including parties interested or any 
of them and to compel the production of documents by the 
same means (so far as may be in the same manner), as is pro¬ 
vided in case of Civil Court under the Code of Civil Procedure. 

49. In determining the amount of compensation to be 
awarded for any land or building acquired under this Act, the 
following further provisions shall apply :— 

(1) The Court shall take into consideration any increase to 
the value of any other land or building belonging to the person 
interested likely to accrue, from the acquisition of the land or 
from the acquisition, alteration or demolition of the building. 

(2) When any addition to or improvement of the land or 
building has been made after the date of the publication under 
sections 27, 32 or 39 of a notification relating to the land or 
building, such addition or improvement shall not (unless it was 
necessary for the maintenance of the building in a proper state 
of repairs) be included, nor in the case of any interest acquired 
after the said date shall any separate estimate of the value 
thereof be made so as to increase the amount of compensation 
to be paid for the land or building. 

(3) In estimating the market value of the building at the 
date of the publication of the declaration relating thereto under 
section 29, 30 or 39 the Court shall have due regard to the 
nature and the condition of the property and the probable du¬ 
ration of the building in its existing state and to the state of 
repair thereof and to the provisions of sub-sections (4), (5) and 
(6) of this section. 

(4) When the owner of the land or building has, after the 
passing of this Act and within 24 months preceding the date of 
the publication of a notification relating to the land or building 
unjder sections 27, 32 or 39, made a return (section 155 of the 
Municipal Act) of the rent of the land or building, the rent of 
the land or building shall not in any such case, save as the 
Court may otherwise direct, be deemed to be greater than the 
rents* shown in the latest return so made : Provided that where 
any addition to or improvement of the land or building has 
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been made after the date of such latest return and previous 
to the date of the publication of a notification under sections 
27, 32 or 39, relating to the land or building, the Court may 
take into consideration any increase in the letting value of the 
laud due to such addition or improvement. 

(5) If in the opinion of the Court the rental of the land or 
building has been enhanced by reason of its being used for an 
illegal purpose, or being over-crowded so as to be dangerous or 
injurious to the health of the inmates, the rental shall not be 
deemed to be greater than the rental which would be obtain¬ 
able if the land or building were used for legal purposes only, 
or were occupied by such a number of persons only, as it was 
suitable to accommodate without risk of such over-crowding. 

(C) If in the opinion of the Court the building is in a state 
of defective sanitation, or is not in reasonably good repairs, the 
amount of compensation shall not exceed the estimated value 
of the building after being put into a sanitary condition or into 
reasonably good repairs, less the estimated expense of putting 
it into such condition of repairs. 

(7) If in the opinion of the Court the building being used 
or intended or likely to be used for human habitation is not 
reasonably capable of being made fit for human habitation, the 
amount of compensation shall not exceed the value of the 
materials, less the cost of demolition. 

50. When the Collector has made an award, under section 
11 of the Land Aquisition Act I of 1891, as applied by this 
Chapter, he may take possession of the land, which shall there¬ 
upon vest absolutely in His Majesty free from all encumbrances, 
and the Collector shall, upon payment of the costs of the acqui¬ 
sition, make over charge of the land to the Board, and the land 
shall thereupon vest in the Board, subject to the Board’s 
liability to pay any further costs which may be incurred on 
account of the acquisition of the land. 


THE CITY OF BOMBAY MUNICIPAL ACT, 1888 (Bom. C). 
(As modified up to 1st April 1923). 

Sections 87, 90, 91 & 296. 

87. The Corporation shall, for the purpose of this Act, 
have power to acquire and hold moveable and immoveable 
property, whether within or without the limits of the City. 
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90. Whenever it is provided by this Act that the Commissi¬ 
oner may acquire, or whenever it is necessary or expedient for 
any purpose of this Act that the Commissoner shall acquire any 
immoveable property, such property may be acquired by the 
Commissioners on behalf of the Corporation by agreement on 
such terms and at such rates or prices or at rates or prices not 
exceeding such maxima as shall be approved by the standing 
Committee, either generally for any class of cases or specially 
in any particular case. 

91. (1) Whenever the Commissioner is unable to acquire 
any immoveable property under the last preceding section by 
agreement, Government may, in their discretion, upon the 
application of the commissioner, made with the approval of the 
Standing Committee, order proceedings to be taken for acquir¬ 
ing the same on behalf of the Corporation, and if such property 
were land needed for a public purpose within the meaning of 
the Land Acquisition Act, 1894. 

(2) The amount of compensation awarded and all other 
charges incurred in the acquisition of any such property shall, 
subject to all other provisions of this Act, be forthwith paid by 
the Commissioner and thereupon the said property shall vest 
in the Corporation. 

296. (1) The Commissioner may, subject to the provisions 
of sections 90, 91 and 92— 

(a) acquire any land required for the purpose of opening, 

widening, extending or otherwise improving any 
public street or of making any new public street, 
buildings, if any, standing upon such land ; 

(b) acquire in addition to the said land and the buildings, 

if any, standing thereupon, or such land, with the 
buildings, if any, standing thereupon, as it shall 
seem expedient for the Corporation to acquire out¬ 
side of the regular line, or of the intended regular 
line of such street; 

(c) lease, sell or otherwise dispose of any land or building 

purchased under clause (/>). 

(2) Any conveyance of land or of a building under clause (e) 
may comprise such conditions as the Commissioner thinks fit 
as to the removal of the existing building, the description of 
new building to be erected, the period within which such new 
building shall be completed, and other such matters. He shall 
do so on such terms and at such rates or prices or at rates or 
prices not exceeding such maxima as shall be approved by 
the Standing Committee as aforesaid. 
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(3) Provided that no agreement for the acquisition of any 
immoveable property under sub-section (1) or (2) shall be valid, 
if the price to be paid for such property exceeds one thousand 
Rupees unless and until such agreement has been approved by 
the Corporation. 


K 

THE BOMBAY DISTRICT MUNICIPAL ACT, III of 1901 

(Bombay Council). 

(As modified by Act 3 of 1920). 

Sections 41 & 160. 

41. Compulsory Acquisition of Land. —When there is any 
hindrance to the permanent or temporary acquisition, upon pay¬ 
ment, of any land or building required for the purpose of this 
Act, the Governor in Council may, after obtaining possession 
of the same for Government under the Land Acquisition Act, 
1894, or other existing law, vest such land or building in the 
Municipality on their paying the compensation awarded, and on 
their repaying to Government all costs incurred by Government 
on account of the acquisition. 

160. (1) If a dispute arises with respect to any “compensa¬ 
tion or damages,” which are by this Act directed to be paid, the 
amount, and if necessary the apportionment of the same, shall 
be ascertained and determined by a Panchayut of 5 persons, of 
whom two shall be appointed by the Municipality, two by the 
party to or from whom such “compensation or damages” may 
be payable or recoverable, and one, who shall be Snrpanch , shall 
be elected by the members already appointed as above. 

(2) If either party or both parties fail to appoint members 
or if the members fail to select a Snrpanch within one month 
from the date of either party receiving written notice from the 
other of claim to such “compensation or damages,” such 
members as may be necessary to constitute the Panchayat shall 
be appointed, at the instance of either party, by the District 
Judge. 

(3) In the event of the Panchayat not giving a decision 
within one month from the date of the selection of the Sarpanch, 
or of the appointment by the District Court of such members 
as may be necessary to constitute the Panchayat the matter 
shall, on application by cither party, bo determined by the 
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District Court, which shall, in cases in which the compensation 
is claimed in respect of land, follow, as far as may be, the 
procedure provided by the Land Acquisition Act, 1804, for the 
proceeding in matters referred for the determination of the 
Court: 

Provided that— 

(a) no application to the Collector for a Reference shall 

be necessary; and 

( b ) the Court shall have full power to give and apportion 

the costs of all proceedings in any manner it thinks. 

fit. 


L 

THE MADRAS DISTRICT MUNICIPALITIES ACT, V of 1920 

(Madras Council). 

Sections 67,165, 168 & 343. 

67. Any immoveable property which any municipal autho- 
Proccdure for r hy ™ authorized by this Act to acquire 

acquisition of immo- may be acquired under the provisions of 

vable property under the Land Acquisition Act, 1894, and on 

Act *1894 Acquisition payment of the compensation awarded 

’ * under the said Act in respect of such 

property and of any other charges incurred in acquiring it, the 
said property shall vest in the Council. 

165, (1) The Council may acquire— 

{a) any land required for the purpose of opening, widen- 
Aequisition of ing, extending, or otherwise improving 

land and buildings any public street, or of making any 

for improvement of new public street, and the buildings, 

s IvCt,s * if any, standing upon such land ; and 

( b) any land outside the proposed street-alignment, with 
the buildings, if any, standing thereupon : 

• Provided that, in any case in which it is decided to acquire 
any land under clause ( b ) of this sub-section, the owner of such 
land may retain it by paying to the Municipal Council an 
annual sum to bo fixed by the Council in that behalf, or a lump 
sum ’to be fixed by the council, not being less than 25 times 
such annual sum and subject to such conditions as the Council 
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thinks fit as to the removal of the existing building, if any, the 
description of the new building (if any) to bo erected, the 
period within which the new building (if any) shall be completed 
and any other similar matters. 

(2) If any sum payable in pursuance of the proviso to sub¬ 
section (1) in respect of any land be not duly paid, it shall be 
recoverable in the manner provided by this Act for the collec¬ 
tion of taxes, and, if not recovered, the chairman may enter 
upon the land, and sell it, with any erections standing thereon, 
by public auction, subject to the conditions, if any, imposed 
under sub-section (1) above and may deduct the said sum and 
the expenses of the sale from the proceeds of the sale and shall 
pay the balance (if any) to the defaulter. 

(3) Any sum paid in pursuance of the proviso to sub¬ 
section (1) or recovered under sub-section (2) in respect of any 
land shall be left out of account in determining the annual 
value of such land for the purpose of assessing it to the property 
tax. 

(4) Any land or building acquired under sub-section (l), 
clause {b), may be sold, leased or otherwise disposed of after 
public advertisement, and any conveyance made for that 
purpose may comprise such conditions as the Council thinks fit 
as to the removal of the existing building, if any, the descrip¬ 
tion of the new building (if any) to be erected and, the period 
within which the new building (if any) shall be completed, and 
any other similar matters. 

(5) The council may require any person to whom any land 
or building is transferred under sub section (4) to comply with 
any conditions comprised in the said conveyance before it 
places him in possession of the land or building. 

e 168. (1) Where any building or part 

joe ting 1 fcm ihJingiT'or tIler « of «"» strect “ within 

Malls. a street-alignment denned under section 

I6G, the chairman may, whenever it is 

proposed— 

(a) to rebuild such building or take it down to an extent 

exceeding one-half thereof above the ground level, 
such half to be measured in cubic feet ; or 

(b) to remove, reconstruct or make any addition to any 

portion of such building which is within the street- 
alignment ; in any order which he issues concerning the re¬ 
building, alteration or repair of such building, require such 
•building to be set back to the street alignment. 
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. (2) Where any building or any part thereof within the street- 

alignment falls down or is burnt down, or is, whether by order 
of the chairman or otherwise, taken down, or where any private 
land without any building thereon lies within the street-align¬ 
ment, the chairman may forthwith take possession on behalf of 
the council of the portion of land within the stieet-alignmcnt 
and, if necessary, clear it. 

(3) Land acquired under this section shall be deemed a part 
of the public street and shall vest in the municipal council. 

(4) When any building is set back in pursuance of any re¬ 
quisition made under sub-section (1), or when the chairman 
takes possession of any land under sub-section (2), the council 
shall forthwith make full compensation to the owner for any 
direct damage which lie may sustain thereby. 

J<Jspl a nation —The expression “direct damage” as used in 
sub-section (4) with reference to land means the market value 
of the land taken and the depreciation, if any, in the ordinary 
market value of the rest of the land resulting from the area 
being reduced in size ; but docs not include damage to the pros¬ 
pective loss of any particular use to which the owner may 
allege that he intended to put the land, although such use may 
be injuriously affected by the reduction of the site. 

343. In any case not otherwise expressly provided for in 
this Act, the chairman may, with the approval of the council. 

Power of muni- pay compensation to any person who sus- 
cipality to pay eom- tains damage by reason of the exercise by 
pen sat ion. any municipal authority, officer or servant, 

of any of the powers vested in them by this Act or any other 
law, or by any rule, bye-law, or regulation made under it. 


M 

THE MADRAS CITY MUNICIPAL ACT, IV of 1919 (Mad. C). 

Sections 205, 207 & 232. 

205. (1) The commissioner may, subject always to 
Powers of autho- such sanction as may be required under 
rities in regard to chapter 4,— 
streets. 


(a) lay out and make new streets ; 
\b) construct bridges and sub-ways ; 
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(c) turn, divert or with the special sanction of the council 

and the Governor in council, permanently close any 
public street or part thereof ; 

(d) widen, open, extend or otherwise improve any public 

street. 

(2) Reasonable compensation shall be paid to the owners 
and occupiers of any land or buildings which are acquired for 
or affected by any such purposes. 

207. (1) The Commissioner may, subject always to such 
sanction as may be required under Chapter 4, acquire— 

(a) any land required for the purpose of widening, opening 
Acquisition of extending or otherwise improv- 
land and buildings ing any public street or of making 
for improvement of any new public street, and the 
8 ree buildings, if any, standing upon 

such land ; 

(ft) any land outside the proposed street-alignment, with 
the buildings, if any, standing thereupon, which the 
council may consider it expedient to acquire. 

(2) Any land or building acquired under sub-section (1), 
clause (ft), may be sold, leased or otherwise disposed of after 
public advertisement, and any conveyance made for that pur¬ 
pose may comprise such conditions as the standing committee 
thinks (it as to the removal of the existing building, if any, the 
description of the new building (if any) to be erected, the period 
within which the new building (if any) shall be completed, and 
any other similar matters. 

(3) The standing committee may require any person to 
whom any land or building is transfered under sub-scction (2) 
to comply with any conditions comprised in the said conve¬ 
yance before it places him in possession of the land or building. 

232. (1) The council may require any building intended to 
Buildings at be erected at the corner of two streets to be 

corner of streets. rounded off or splayed off to such height 

and to such extent or otherwise as it may determine, and may 
acquire such portion of the site at the corner as it may consi¬ 
der necessary for public convenience or amenity. 

(2) For any land so acquired the corporation shall pay com¬ 
pensation. 

(3) In determining such compensation, allowance shall be 
made for any benefit accruing to the same premises from the 
improvement of the streets. 
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THE UNITED PROVINCES MUNICIPALITIES ACT, II OF 1918 

(U. P. Council). 

Sections 117 & 325. 

117. Where a board, for the purpose of exercising any 
Compulsory ac- power or performing any duty conferred or 
quisition of land. imposed upon it by or under this or any 
other enactment, desires the Local Government to acquire on 
its behalf, permanently or temporarily, any land or any right 
in respect of land under the provisions of the Land Acquisition 
Act, 1894 or of other existing law, the Local Government may, 
at the request of the board, acquire such land or such right 
under the aforesaid provisions ; and, on payment by the board 
to Local Government of the compensation awarded thereunder 
and of the charges incured by the Local Government in connec¬ 
tion with proceedings, the land or right, as the case may be, 
shall vest in the board. 

324. (1) Should a dispute arise touching the amount of com¬ 
pensation which the board is required by this Act to pay, it 
shall bo settled in such manner as the parties may agree, or, in 
Disputes as (o default of agreement, by the Collector, upon 
compensation pay- application made to him by the board or the 
able by board. person claiming compensation. 

(2) Any decision of the Collector awarding compensation 
shall be subject to a right of the applicant for compensation to 
require reference to the District Judge, in accordance with the 
procedure set forth in section 18 of the Land Acquisition Act, 
1894. 

(3) In cases in which compensation is claimed in respect of 
land, the Collector and the District Judge shall, as far as may 
be, observe the procedure prescribed by the said Act, for pro¬ 
ceedings in respect of compensation for the acquisition of land 
acquired for public purposes. 



432 THE UNITED PROVINCES TOWN IMPROVEMENT ACT. 

o 


THE UNITED PROVINCES TOWN IMPROVEMENT 
ACT, VIII OF 1919 (U. P. C). 

Sections 56—58. 

56. The Trust may, with the previous sanction of the Local 
Power to acquire Government, acquire land under the provi- 

land under the Land sions of the Land Acquisition Act, 1894, as 
acquisition Act, 1894. modified by the provisions of this Act, for 
carrying out any of the purposes of this Act. 

57. A Tribunal shall be constituted, as provided in section 
Tribunal to be 59, for the purpose of performing the func- 

eonstituted. tions of the Court in reference to the acqui¬ 

sition of land for the Trust, under the Land Acquisition Act, 
1894. 

58. For the purpose of acquiring land under the said Act 
for the Trust,— 

(a) the Tribunal shall (except for the purpose of section 
Modification of 54 of that Act) be deemed to be 
the Land Aequisi- the Court, ancl the President of 
tion Act, 1894. the Tribunal shall be deemed to 

be the Judge, under the said Act ; 

{b) the said Act shall be subject to the further modifica¬ 
tions indicated in the Schedule ; 

(c) the President of the Tribunal shall have power to sum¬ 

mon and enforce the attendance of witnesses, and to 
compel the production of documents, by the same 
means, and (so far as may be) in the same manner, as 
is provided in the case of a Civil Court under the 
Code of Civil Procedure, 1908 ; and 

(d) the award of the Tribunal shall be deemed to be the 

award of the Court under the said Land Acquisition 
Act, 1894, and shall be final. 
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THE PUNJAB MUNICIPAL ACT, IH OF 1911 (P. C). 

(As modified up to 4th May, 1923). 

Section 58. 

58. When any land, whether within or without the limits 
of a Municipality, is required for the purposes of this Act, the 
Local Government may, at the request of the Committee, pro¬ 
ceed to acquire it under the provisions of the Land Acquisition 
Act, 1894, and on payment by the Committee of the compen¬ 
sation awarded under that Act, and of any other charges in¬ 
curred in acquiring the land, the land shall vest in the Com¬ 
mittee. 

Explanation .—When any land is required for a new street 
or for the improvement of an existing street the Committee 
may proceed to acquire, in addition to the land to be occupied 
by the street, the land necessary for the sites of the buildings 
to be erected oil both sides of the street, and such land shall be 
deemed to be required for the purposes of this Act. 


Q 

THE BIHAR AND ORISSA MUNICIPAL ACT, Vn OF 1922 

(B. & 0. Council). 

Section 63. 

63. When any land is required for the purpose of this Act, 
Acquisition of or for the recoupment of the cost of carry- 
ing out any such purpose, the Local Govern¬ 
ment may, at the request of the Commissioners at a meeting, 
proceed to acquire it under the provisions of the Land Acqui¬ 
sition Act, 1894 ; and on payment by the Commissioners of the 
compensation awarded, under that Act, and of any other 
charges incurred in acquiring the land, the land shall vest in 
the Commissioners. 


28 
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THE IMPROVEMENT AND EXPANSION OF THE CITY OF 
RANGOON ACT, V OF 1920 (BUR. C). 

Sections 33 & 34. 


33. The Board may, for the purposes of this Act, purchase 

and hold moveable and immoveable pro- 

pmvhiisc J “h,.M l >ort >' "' ithi " ov withont the City. 

mo\ fable aiul immove¬ 
able property. 

34. (I) The Board may, in addition to the provisions 

contained in Chapter IV, acquire under 
,^ i.inT ii° the Land Acquisition Act, 189-1, subject to 
property. the modilieations set out m Schedule 1, 

in eonneetion with any scheme and may 
provide for the acquisition of any land or any right or interest 
therein, whether attached thereto or not. 


(2) The Board may acquire under the Land Acquisition Act, 
189-1, at any time prior to the completion of the scheme under 
sub-section (1), in addition to any land comprised in the 
scheme, any other land which is beneficially or injuriously 
affected thereby. 


(;;) The Board may acquire under the Land Acquisition 
Act, 1894, any easement ntl'ceting any immoveable property 
vested in the Board where such acquisition is necessary for 
the development of the City : 


Provided that where there is any dispute as to the existence 
of such necessity such dispute shall be referred for decision 
to the Court as provided in section 39 before the issue of the 
notice of intention to acquire any such easement. 

(4) The word “land” in the Land Acquisition Act, 1894, 
shall, for the purpose of this Act, be deemed to include all the 
rights, interests and easement referred to in this section. 


s 

THE BURMA MUNICIPAL ACT, III OF 1898 (BUR. C). 

Sections 41 and 83. 

41. Where any land, whether within or beyond the limits 
of the Municipality, is required by the Committee for the pur¬ 
pose of this Act or for any other object which it is empowered 
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to carry out under .any other enactment for the time being in 
force, the Local Government may, at the request of the Com¬ 
mittee, proceed to acquire it under the provisions of the. Land 
Acquisition Act, 18J)4, and, on payment by the Committee of 
the compensation awarded under the Act and of the charges 
incurred by the Local Government in connection with the 
proceedings, the land shall vest in the Committee. 

83. Where any land is required for a new street or for 
the improvement of an existing street, the Committee may 
proceed to acquire, in addition to the land to be occupied by 
the street, the land necessary for the sites of the buildings to 
be erected on the sides of the street. 




PART IV. 

RULES FRAMED BY THE LOCAL 
GOVERNMENTS UNDER 
S. 55 L. A. ACT, 1894. 




PART IV. 

RULES FRAMED BY THE LOCAL 
GOVERNMENTS UNDER 
S. 55 L. A. ACT, 1894. 

(i) 

BENGAL. 

Rules issued hy the. Government of Ifoigal under section no of 
Art I of jS!)f, haring the force of Lair (As corrected up 
to August, W2(i). 

Notification’ No. 29T.—R. 

The 21th April 1st)5. —In exercise of the powers conferred 
by section 95 of the Land Acquisition Act, I of 1894, and 
with the previous sanction of the Governor-General in Council, 
the Lieutenant-Governor is pleased to make the following rules 
in suppersession (if the rules issued under section 5!) of Act X 
of 1870 and published under notification, dated the 4th Novem¬ 
ber 1889. sit pages 808—900, Part I of the Calcutta Claxette. 
of the 6th idem :— 

*1. When any revenue-paying land is acquired under the 
Land Acquisition Act, 1894 (i of 1894), the proprietor shall, 
'' '• be relieved of tin* liability to pay revenue to the 

extent of the Government demand upon the said hind ; and 
such relief shall have effect in the manner hereinafter des¬ 
cribed :— 

(a) in estates in which the instalments of revenue as laid 
down in the settlement papers arc known, it shall 
take effect from the end of the month immediately 
preceding that in which possession of the land is 
taken ; and 

* This rule was substituted for original rule 1 by (loveinnicnt Notifica¬ 
tion No. 3281 L. A., dated the 3rd September 1907, published at page 
1581, l’art I of the Calcutta (luxelie of the lltli idem. 

*1. lu the line 3 of rule 1 t lie words “except as provided in rule 6” 
have been omitted by Notification No. 8082 L. A., dated 25th October, 
1919. 

2. Tn clause (b) of rule 1, the words “latest day of payment of arrears 
of revenue’’ have been substituted for “latest day for payment of revenue'’ 
by Notification No. liOlT.—R., dated 13th June 1918. 
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(i) in estates in which the instalments of revenue are not 
known, it shall take effect from the “latest day of 
payment” of arrears of 2 revcnuo (as determined 
by the Board of Revenue, Lower Provinces, under 
section 3 of Act XI of 1859) immediately preced¬ 
ing the date on which possession is taken. 

2. In such cases the Collector shall, before making an 
award, ascertain, in accordance with the two next following 
rules, and record the amount of Government revenue which 
is to be taken as payable in respect of the acquired portion, 
and shall, in the event of a reference being made to a Court, 
furnish the Court, at the time of making the reference, with 
particulars of the amount of the share so ascertained and 
recorded. 

3. If the land to be acquired be an entire estate or tenure 
assessed with a specific amount of revenue,- the whole of such 
amount shall be remitted. 

4. If the land be not liable for a specific amount of 
revenue, but be a portion of an estate or tenure which is liable 
for a specific amount, the proportion of Government revenue 
to be deemed payable in respect of the land taken shall be 
ascertained under the following rules :— 

1st .—When an estate has, within 20 years next preceding 
the date of the commencement of proceedings 
for the acquisition of any land situate therein, 
been subjected to a detailed settlement, or has 
formed portion of an estate brought under parti¬ 
tion under the Estates Partition Act, VIII (B.C.) 
of 1870, made after inquiry into and record of 
the assets of the estate, the Government revenue 
to be deemed payable in respect of the said land 
shall bear to the assets of the said land the 
same proportion as the Government revenue 
of the whole estate bears to the assets of the 
whole estate, as shown in the settlement or par¬ 
tition proceedings. 

*2nd. —When there has been no such settlement of parti¬ 
tion as aforesaid, or when, although there has 
been such settlement or partition, the assets of 
the whole estate cannot, in the opinion of the 
Commissioner, be accurately ascertained without 
serious difficulty, then, if the area of the estate 


* Substituted by Notification No. 0598 L. A., dated the 3rd September 
1917, published at page 1398, Part 1 of the Calcutta Gazette of the 0th 
idem. 
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is known with accuracy, the amount of Govern¬ 
ment revonuc to be deemed payable in respect 
of the portion of the land taken shall bear to 
the Government revenue of the whole estate 
the same proportion as the area of said portion 
bears to the area of the whole estate. 

3rd .—When the Government revenue deemed payable in 
respect of the land taken cannot be determined 
by either of the above rules, one-fourth of the 
net rent ( i.e .. the gross rental less a deduction 
of 10 per cent, for the expenses of collection) 
of the said land shall be taken to be the amount 
of Government revenue thereon chargeable. 

5. In determining the amount of compensation to be 
awarded, the Collector shall take into consideration the fact 
that the land acquired is subject to the burden of the payment 
of Government revenue. 

i * * * •* 

7. When there is any question whether the land to bo 
acquired is part of a revenue-paying estate, or is revenue-free, 
the Collector shall decide the matter before making his award, 
leaving it to the claimants to apply for a reference to the Court 
if they object to his decision. In case of a reference being 
applied for, the Collector shall, if he has decided that the land 
is revenue-free, determine the amount of revenue which would 
be payable for it in the event of its being held to belong to the 
revenue-paying estate of which it is alleged to form a part. 

8. To enable him to calculate accurately the additional 
compensation to be given under section 23 (2) of the Act, and 
to keep up fully and clearly his registers of all lands occupied 
and compensation paid for them, the Collector shall invariably 
record separately his finding under the first head of section 23 
(1) of the Act, which concerns the market value of the land. 

• 

9. The procedure laid down as to the payment of the com¬ 
pensation money in cases of references under section 18 shall 
apply also to references under section 30 or section 35. The 
compensation-money, or, if any of the parties are willing to 
accept payment of their shares and payment to them is admissi¬ 
ble, the portion of it which is in dispute and cannot be paid 
away shall be deposited in Court when the reference is made. 


1. Rule 0 has been cancelled by Notification No. 8028 L. A., dated 25th 
October 1019. 
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'10. In giving notice of the award under section 12(2), and 
tendering payment under section iH (1), to such of the persons 
interested as were not present personally or by their represen¬ 
tatives when the award was made, the ollicer shall require them 
to appear personally or by representatives by a certain date, to 
receive payment of the compensation awarded to them, intimat¬ 
ing also that no interest will be allowed to them if they fail to 
appear. If they do not appear, and do not apply for a reference 
to the Civil Court under section 18, the ollicer shall, after any 
further endeavour to secure their attendance that may seem 
desirable, cause the amounts due to be paid into the Treasury 
ns revenue deposits payable to the persons to whom they are 
respectively due, and vouched for in the accompanying form 
(marked E). The ollicer shall also give notice to tin' payees of 
such deposits, specifying the Treasury in which the deposits 
have been made. M hen tin* payees ultimately claim payment 
of sums placed ill deposit, the amounts will be paid to them in 
the same manner as ordinary revenue deposits. The ollicer 
should, ns tar as possible, arrange to make the payments due in 
or near the village to which the payees belong, in order that 
the number of undisbursed sums to be placed in deposit on 
account of non-attendance may bo reduced to a minimum. 
Whenever payment is claimed through a representative, 
whether before or after deposit of the amount awarded, such 
representative must show legal authority t'or receiving the com¬ 
pensation on behalf of his principal. 


“This rule ua* substituted for original rule pt by Government Notifica¬ 
tion No. ISil) L. lb. dated :30th November IMHj, published in tile Calcutta 
Ha'.cttr of the 2ml Deecmber lbUO, Tart 1, pages 1201-1205. 
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( 2 ) 

BOMBAY. 


GOVERNMENT RESOLUTION. 
No. G188, dated 25th July 1894. 


The Land Acquisition Act X of 1870, having been repealed 
by Act I of 1891, which came into force from 1st Marcli 1894, 
His Excellency the Governor in Council desires to invite the 
attention of officers who may be concerned in the acquisition of 
land for public purposes to the necessity for care in conforming 
their procedure to the terms and requirements of the new Act, 
more particularly in regard to the points noted below 

(1) Claims to easements on, as well as to interests in, the 
Section 3, clause (a), property to be acquired must now be 

considered. 

(2) Land may now be taken up when required for village 
swtirm a ..l.nQi. i sites subject to the condition that it is the 
" ca '°" ■ 3,t, ‘* n90 ir) - custom of the district for Government to 

provide land for the purpose. Proposals to take up land under 
this provision should be accompanied by a report showing that 
the condition is fulfilled with a view to the issue of the necessary 
notification. 


(13) Claims to represent minors and other persons unlable to 
.Section 3 act ^ or themselves must now be scrutinised 

clause (y). ’ with reference to the proviso to the defini¬ 

tion of “Persons entitled to act.” 


(4) In this section the words “or other Chief Revenue 
Section 5. Officer of the district” have been added to 

indicate that disputes as to damages on 
entry are to be decided by the Collector of the district, not by 
any officer specially appointed to perform the functions of the 
Collector under the Act. 


(5) The addition of the words “wholly or partly” before the 
action words “out of public revenues,” makes it 

" purmissibln to apply the Act to the acquisi- 

tion of land for suitable objects at the joint cost of public 
revenues or the funds of local authorities and of private 
benefactors, as well as when the whole costs is to be defrayed 
from public revenues or the funds of local authorities. 


(G) The correctness of the measurements made under section 
^ 8, and the apportionment of the compcnsa- 

clausc *(!?), ami tion a,non K the persons interested, are now 

Sections 10 to 15. added to the matters to be dealt within 

the Collector’s award. His enquiry is no 
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longer to be summary, and authority is given to require state¬ 
ments of claims to be made in writing. Except as is noted 
further on his award is now made final, and immediate notice 
of it must be given to any claimant not present when it is made. 
Having regard to the greater formality of the enquiry and the 
possible finality of the award, it will probably be found 
advisable to require statements of claims to be made in or 
reduced to writing in all cases in future. 

(7) Certain conditions are laid down which must be care- 
Section 9 fully attended to when services of notices 
clause (4), and by post may be necessary, 
beetion 45. 


(8) Not less than 15 days’ notice must now be allowed when 
any person is culled upon to furnish a 
Section 10. statement of other persons interested in the 

land to be acquired. 


(9) Provision is made for immediate appropriation of land 
Section 17 acquired for Railway purposes in certain 


clause (2). 


emergencies, without waiting for the 
expiration of 15 days from publication of 
the notice mentioned in section 9 sub-section (1), subject, how¬ 
ever, to reasonable notice to occupants of buildings who may be 
required to vacate, and compensation must be offered in all oases 
in which possession is taken in anticipation of the award, for 
damages arising from sudden dispossession and not excluded 
by section 21, as well as for standing crops and trees. 


(10) No reference to the Civil Court need now be made 
Sections 18 except on written application, made with- 

and .’JO. in the time laid down, from a person who 

has not accepted the award, failing which 
the award becomes final. It is, however, open to the Collector 
to refer disputes as to apportionment to the Court for 
settlement. 


(LI) When a reference is made, care must be taken to 
Section 19 comply with the provisions of section 19, 

as to the information to be supplied, among 
which attention may be drawn to those mentioned in clause 
(2) as to particulars of all notices served upon and statements 
in writing made or delivered by the parties. 


(12) The phrase “market value” remains undefined but may 
' u „ ir. be taken to mean the price which the 

o.j owner might be expected to obtain tor his 

property with full opportunities of time 
and occasion, such as might be held to be reasonable under all 
the’circumstances of the case. The new Act differs from the 
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old in that it requires the compensation to be fixed with 
reference to the market value of the land, at the date of the 
declaration, instead of at the date of the award, and consequctly 
the consideration of a new item, to wit, (sixthly) the damage 
(if any) bona fiilr arising from any diminution in the profits of 
occupation during the period between the declaration and the 
Collector’s entry into possession. Item “secondly” under 
section 23 must apparently be read subject to the condition that 
compensation for standing crops and trees has not already been 
paid separately under section L7 (3). 

(13) In item (seventhly) a provision excluding from eonsi- 

Sectinn 21 deration any outlay on, or improvement or 

disposal of, the land trillion/ lltr sanr/ion, 
of t/tr Collrrtor after publication of the declaration under 
section 0, is substituted for the somewhat vague provision in 
the former Act excluding outlay or improvements commenced 
or ellected with the intention of enhancing the compensation. 

(14) The Court has now a discretion in awarding costs 

Sections 27 and 2S. which may be used as a check on extrava¬ 
gant or speculative claim or negligence in 

making or stating them. On the other hand the effect of section 
2N mu>t be borne in mind. l$y making unduly low awards, the 
Collector may now render himself liable to pay interest on any 
excess amount awarded by the Court, as well as the costs of 
the reference. 

(lb) To save accrual of claims for interest the amount of 
. ->i ■ the Collector's award must now be deposi- 

» Him* •>!> i • / i , i j* .i 

and :is. cu in ( ourt when lor any reason there is 

no person able and willing to receive it ; 
and provision is made for receipt by any person interested of 
the sum awarded, without prejudice, if it be received under pro¬ 
test as to its amount, to the right of the recipient to demand a 
reference or to the right of other persons interested to recover 
from him, and for investment of the amount in certain cases 
when it has been deposited in Court. A discretionary power 
subject to the sanction of Government, of settling otherwise 
than by a money payment with persons having a limited interest 
in the land even wJicut it is taken up under the Act, is also 
reserved. 


(lb) The new Act makes it clear that laud taken up for 

Sections 43 and 14. R,lilwa y ^panics, f»r which under 

contract with the Secretary of State, 
Government is cxpreesly bound to provide land, is to be treated 
as taken up on behalf of Government, and not under the 
provisions relating to the acquisition of land for Companies. 
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(17) The 

Section 4S. 

tion instead 
the old Act. 


taking of possession is now the stage of the 
proceedings up to which it remains open to 
Government to withdraw from the acquisi- 
of the making of an award or reference as under 


(18) In cases of severance, it is now open to the owner of 

u .• n any building, etc., who may have expressed 

4 a desire that the whole should be taken up, 

to withdraw or modify his demand at any time before an award 
has been made, and to Government to acquire the whole, in 
eases in which extravagant claims to compensation for seve¬ 
rance are set up. 

(19) Local authorities or Companies at whose cost any land 

^ . p... may be taken up under the Act are now 

u "Cu j'.. entitled to bo heard and to adduce evidence 

for the purpose of determining the amount of compensation, 
but cannot demand a reference. 


Xulrs —“It is necessary also to bear in mind that the rules 
and instructions under the Land Acquisition Act of 1870 prin¬ 
ted in the compilation or rules in force in the Revenue Depart¬ 
ment have not and never had the force of law and are not there¬ 
fore saved by section 2, clause (2). They may still be used as 
a general guide, but care must be taken to follow them no fur¬ 
ther than may be strictly consistent with the provisions of the 
new Act, and instructions should be applied for in regard to 
any new questions that may arise.” Sen Ihinhuy (iorennucut 

Ilrsolutiou Xo. 01.08 i/n/cd 2,~>lh July 1894. 

The Rules framed by the Government of TSombay under 
section f>9 of the Land Acquisition Act X of 1870, published in 
the Bombay Gazette of loth March 1878 :— 


1. Whenever it shall appear to the Collector desirable that 
the Government revenue or hales of any kind shall be remitted 
in payment or part-payment of the compensation to be awarded 
for land taken under this Act, he shall estimate the value of 
such revenue or liaks, and deduct it from the estimated com¬ 
pensation to be awarded to the owner of the land. 

2. If the land has been surveyed and assessed to the land 
revenue under the provisions of Act 1 of 18155, or when it bears 
an assessment according to existing practice, the value of 
Government claims on such land shall be calculated at not less 
than twenty-live times the survey assessment: but houses, trees, 
crops, wells, and improvements shall be estimated separately 
on the best information available to the Collector. 


3. When the land to be taken under this Act has not been 
so surveyed and assessed under Act I of 1865, or does not bear 
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an assessment according to existing practice, the Collector 
shall proceed to assess it on the best information he can pro¬ 
cure, and the value of the Government claims on such lands 
shall be calculated at not less than twenty-live times the assess¬ 
ment fixed by the Collector, with the approval of Revenue 
Commissioner. 

4. When making an award of compensation to be given 
under section 42 of Act X of 1870, the Collector or Court shall 
record separately the compensation to be granted under the 
first clause of section 24 of the Act, which concerns the market- 
value of the land and the portion of compensation to be granted 
under the 2nd, and 4th clauses of that section. 

f). The procedure required for a reference under section 
15 shall be applicable to a reference under section 43. 

(>. When the amount of compensation to be awarded under 
section 43 (for temporary occupation of land) has been fixed, 
and there is a dispute as to the division of the amount among 
the persons interested, the Collector shall refer such dispute 
to the Court for decision, and the procedure prescribed by sec¬ 
tion 39 shall be applicable to such reference. 

7. Any informality in the proceedings of the Collector or 
Court under this Act shall not vitiate the award, unless the 
interests of any party or parties are injuriously affected thereby. 


( 3 ) 

UNITED PROVINCES. 

Hides for guidance in uuarding compensation for lands acquir- 
i ed under Art 1 of lsiJd. 

1. House. —The rental of houses shall be calculated, when 
possible on the actuals of the three years preceding compen¬ 
sation : and the market value shall ordinarily be right times the 
average of such rental. Where no guide to tin* rental exists, 
the calculation shall be based upon an estimate of the cost of 
material and rebuilding, the former being deducted if made 
over to the proprietor. Tor the.land occupied by the building 
compensation shall be given under Rule 13. 

2. Wells and tanks not used for agricultural jmrposcs .— 
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The cost of reconstruction shall ordinarily be tendered as com¬ 
pensation under section 11 of the Act, provided :— 

(1) that if the well or tank has fallen into disuse, compen¬ 

sation shall be allowed on the present value of the 
material only; 

(2) that if the well or tank is in bad repair, deduction 

shall be made on this account. 

3. Wells or tanks used for agricultural purposes. —The cost 
of constructing a similar new well or tank shall, with the same 
provisos as in rule 2, be tendered as compensation ; but— 

(1) if the construction of a new well or tank diminishes 

the culturable area of any part of cultivator's holding 
compensation shall (if no compensation has been 
awarded under these rules Cor the lands occupied by 
the old well or tank) be tendered for such lands 
under the rules for awarding compensation to land¬ 
lords and tenants for land ; 

(2) if the irrigated area of the holding is likely to be less¬ 

ened in any way, compensation shall be tendered to 
the landlord by reducing his revenue by the differ¬ 
ence between an irrigated and unirrigated revenue- 
rate on the land, and to the cultivator under Rule 14. 

4. Trees. —The market value of timber, and eight times the 
annual value of fruit in the case of fruit trees shall be tendered 
in compensation : provided that thes owners may be given the 
option of cutting down trees without compensation for timber. 

5. If any tenant possesses by local custom any right in the 
timber or produce of any tree, the award shall be apportioned 
according to the custom regulating the distribution of profits 
or the price of the timber. 

0. Crops. —In the case of ripe crops the owners shall be 
required to cut and remove them, and no compensation will be 
necessary. If it is necessary to cut an unripe crop, its value 
will be calculated at the estimated value of similar ripe crops 
in similar neighbouring land. 

7. Landholder’s interests,—A Cultirated land. —(1) The 
recorded rental of the jainabandi shall be ascertained for that 
portion of the appropriated area which is occupied by tenants 
ancl if the land-owner object that the recorded rent is less than 
rent actually paid, such objection shall not be heard. 

(2) The annual value of that portion of the area appro¬ 
priated which, from being tiir or other cause, is cultivated by 

29 ' 
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the proprietor shall be calculated at the recorded rent for simi¬ 
lar neighbouring lands with similar advantages paid by tenants- 
at-will. If Sir land is cultivated by sub-tenants, compensation 
shall be based on the rents recorded for such land. 

(3) In the'case of lands for which rents are paid in kind, if 
no money rates for similar neighbouring lands with similar 
advantages exist, the annual value shall be estimated at the 
mean market value of the landlord’s share of the average 
recorded out-turn during the past three years. 

S. CnUurnhle. land. —(1) The rental of “cultivable land 
recently thrown out of cultivation” (meaning by that term 
land lying out of cultivation for a term less than three years) 
shall be estimated at not less than one-third and not more than 
two thirds of rent of dry cultivated land of similar capacity, 
according as such land is ordinarily left waste for a longer or 
shorter term. 

(2) The profits of cultivable land yielding assets (as from 
dhnk jungle, grass, etc.) or the piscary from tanks, shall be es¬ 
timated at the average receipts of three years. 

9. The revenue borne by the appropriated area, if not 
ascertainable from the rccord-of-rights shall be calculated on 
the basis of the assessment rates on the different classes of soil 
contained in the area ; that on gunhau land, for instance, being 
calculated at gtiuban rates, that on hhur land at hhur rates. If 
no separate rates were assessed on classes of soils, the rate of 
the whole revenue on the total cultivated area of the vioknl or 
path may be taken allowance in all cases being made according 
as the laud taken up is above or below the average, and care 
being taken to exclude from the calculation any part of the 
revenue which is due to savar assets or waste land. 

The difference between the revenue, plus local and pat- 
wari’s rates and 12 per cent, cesses and the rental thus calcu¬ 
lated, is the landlord’s not profits. 

10. The profits of land exempt from Government revenue, 
if in such land the proprietary and grantee right be distinct, 
and if settlement lias been made between the proprietor and 
grantee, shall be calculated in the mode prescribed under rule 
7 for the calculation of land paying revenue to Government. 
If the proprietor and grantee, arc the same, and in all cases in 
permanently settled districts, the declared rental of the lands 
recorded in such mahals, checked by the recorded rents of simi¬ 
lar laud held by the same class of tenants in adjacent villages, 
after deduction of cesses, and in mahals paying revenue, in 
permanently settled district after deduction of cesses and 
revenue shall form the basis of calculation. 
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11. The number of years' purchase of the profits to be 
allowed in the case of land assessed to land-revenue or of 
which the land-revenue has been assigned, or redeemed, must 
be determined by the Collector on a consideration of the market 
value and local custom as to sale of such land ; but in the case 
of lands paying revenue to Government not more than 16 years' 
purchase, and in the cases of lands of which the land-revenue 
has been assigned or redeemed not more than 25 years' pur¬ 
chase, shall be paid without a reference to the Commissioner 
under Rule 17. The provisions of this rule together with those 
of Rule 9, clause 2, are applicable to land subject to malik- 
ana appropriated for railway purposes. 

In the case of land held under a perpetual lease at a quit 
rent, the division of the compensation assessed by the Collector 
between the proprietor and the lessee shall ordinarily be made 
in the ratio of the profits they respectively derive from the land 
in question. But where, for any special reason, their respec¬ 
tive interests in the land cannot equitably be estimated in this 
ratio, the division shall be made in such manner as may appear 
to the Collector to be just and reasonable. Where a lease of 
revenue-paying land purports to be in perpetuity, regard must 
be had to the extent to which lessee’s interest may be affected 
by the provisions of section 29 of the North-Western Provin¬ 
ces Rent Act, 1X81. 

12. In the case of cultivable land lying waste beyond the 
term of three years, or yielding no assets, or having no appre¬ 
ciable value owing to proximity to a town or village or other¬ 
wise, and not taken into calculation under the above rules, a 
price may be offered, not exceeding two rupees per acre. In 
the ease of fruit and other grove lands, compensation should 
be offered not exceeding Rs. 2 per acre pltt.s the market value 
of the timber, and in the case of fruit trees eight times the 
annual value of the fruit, under Rule 4 above. 

13. In the case of barren land yielding no assets, or having 
no appreciable value from proximity to a town or village 
or otherwise, a nominal price shall be offered, not 
exceeding one rupee per acre. Tn the case of such land, or 
of land under Rule 12, situate within, or in the vicinity of a 
town or village, compensation shall be based, if ascertainable, 
on the market-value of similar land. Should no selling price 
be ascertainable, compensation shall be estimated at eight 
tiipes the annual value of any fees customarily paid to the 
proprietors by occupants of persons for the use and occupation 
of the land on which such houses are erected. In the absence 
of sales or fees from such land, a nominal price shall be paid, 
not exceeding one rupee per 100 square yards. 
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14. Interests of tenants .—The compensation tendered to 
tenants with rights of occupancy, or in the case of sir lands 
in consideration of the cultivating rights of a proprietor, shall 
not be less than three years’ purchase, nor without a reference 
to the Commissioner, more than six of rental determined under 
Rule 7 (1) as the basis of compensation, in proportion as the 
rent approaches to a rack-rent, the number of years’ purchase 
tendered in compensation shall be diminished. In the case 
of ex-proprietary tenants, 20 per cent, shall be added to the 
rental on which the compensation to tenants with rights of 
occupancy holding similar land is calculated. 

A larger number of years’ purchase should be awarded in 
cases where the tenant’s position is much injured by the 
absence of other available land in the vicinity than in cases 
where other land is easily obtainable. To tenants-at-will, 
besides the compensation prescribed under Rule 0, one year’s 
rent shall be awarded. 

15. The compensation allowed to tenants at fixed rates in 
the permanently-settled districts shall be calculated at the 
market rate of such rights pins 15 per cent, thereon authorised 
by section 23 (2), provided that no more than twelve years’ 
purchase shall be paid without previous reference to the Com¬ 
missioner. 

16. The officer determinining the amount of compensation 
awarded shall record clearly in every case for which no fixed 
rate of compensation is awarded the grounds on which his 
award is based. 


17. Cases for which rules here laid down do not provide 
or in which the compensation provided appears, for any special 
reasons, inadequate or excessive, shall be forwarded for orders 
to the Commissioner of the Division who if he agrees with the 
Collector in recommending a departure from the rules, shall 
refer the case for instructions to the Board of Revenue. 


1<S. Nothing in these rules shall be construed to override 
any of the provisions of section 23 of Act T of 1894. 

19. Care should be taken in every instance of permanent 
appropriation to add 15 per cent, to the ascertained market 
value of the land under section 23(2). Arrangements should 
also be made for the payment of interest from the date of 
occupation to the date of payment of compensation, or to the 
date fixed for payment of compensation, whether the occupa¬ 
tion is permanent or temporary. 
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PART V. 

MODEL PETITIONS, PLEADINGS, 
AND FORMS OF AGREEMENTS. 


FORM I. 


Petition of Objection to Acquisition under Sec. 5A of the 

L. A. Act, I of 1894. 


To 


The Collector, 

District 


lie : Acquisition of 


The humble petition of.of. 

Respectfully Sheweth :— 

1. That your petitioner is the proprietor (co-proprietor, 

sub-proprietor, mortgagee or tenant, as the case may be) of the 
aforesaid land, which has been notified under section 4, sub¬ 
section (1) of Act 1 of 1894 as being needed or likely to be 
needed for the Public purpose, ri\ . 

2. That your petitioner, being a person interested in the 
said premises as a proprietor (co-proprietor, sub-proprietor, 
mortgagee or tenant, as the case may be) begs to prefer objec¬ 
tions to the acquisition of the saint; on the following amongst 
other grounds:— 

(a) for that regard being had to the condition of the 
locality it is unnecessary and useless to acquire 
any land for the purpose for which it is proposed 
to be acquired *, 

(/;) for that the purpose, for which the land is said to be 
needed or is likely to be needed is not a public 
purpose ; 

(r) for that the purpose, for which the land is said to be 
• needed, would not be in the interest of public 

health and sanitation ; 

(d) for that, on the contrary, the lands, if acquired for 
the purpose aforesaid, would greatly affect the 
health and sanitation of the locality ; 
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(r) for that the purpose may be equally served with com¬ 
paratively less costs and much less hardship and 
inconvenience to the people of this locality if it is 
carried out in the following manner, that is to say, 
(here state the alternative proposal) ; 

(f) for that the benefit that would arise from the execu¬ 
tion of the project would be more than counter¬ 
balanced by the hardship and inconvenience that 
would be caused to the people of the locality ; 

{tj) for that the project, if carried out, will materially 
affect the petitioner's other land or building which 
is necessary to be retained by him for the beneficial 
enjoyment thereof. 

Tn the aforesaid circumstances, it is respectfully prayed, 
that the project may be abandoned and that no 
acquisition be made for the purpose for which it 
is proposed to acquire the land herein or in the 
alternative the scheme may be carried out in the 
manner suggested above, involving less costs and 
hardship. 

N. 13. No court-fee stamp is necessary for a petition under 
section 5A. All the objections enumerated above 
will not be applicable in each case. Each case must 
be governed by facts and circumstances peculiar to 
itself. A person interested may very well object to 
the acquisition of land for the project of a “leper 
asylum” or a Municipal “pale depot” in residential 
quarters but lie cannot reasonably object to the 
acquisition of land for a School, College or a public 
Square or playground unless he can suggest a better 
alternative proposal. The Acquiring Body is bound 
to provide proper house accommodation for a large 
number of people who may find themselves homeless 
by reason of the execution of large schemes such as 
those of Improvement Trusts before acquisition. 
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FORM II. 

Statement of Claim under Sec. 9 of the L. A. Act, I of 1894. 

To 

The Collector under the L. A. Act I of 1894. 

Dt. 


L. A. Case No.of 

Re: Project. 

♦Statement of Claim by.of ...... 


The abovenamed claimant bogs respectfully to state as 
follows:— 

1. That he is proprietor (co-proprietor, sub-proprietor, 
mortgagee or tenant, as the case may be) of the land proposed 
to be acquired in the above case. 

2. That the land proposed to be acquired in the above case 

within the boundaries mentioned in the notices is by measure¬ 
ment.and not.as stated in the notice. 

3. That this claimant would value the land at Ils. 

per.(and Rs.for the building standing 

thereon, if any, a detailed valuation of which by Mr. 

Civil Engineer and Valuer is appended herewith). 

4. That he would claim Rs.for the standing crops 

or trees a list of which is hereunto annexed. 

5. That he would claim Rs..for damage (if any) for 

severance of the land acquired in the above case from his other 
land. 

6. That he would claim Rs.for damage (if any) 

sustained by him by reason of the acquisition injuriously affect¬ 
ing his other property, ri-\ .and Rs...for injuri- 

ouly affecting his income. 

7. That he would claim Rs.as expenses incidental 

to the change of residence or place of business. 

8. That he would claim Rs.as the damage (if 

any) that lias resulted from the diminution of the profits of the 
land between the date of the publication of the notification 
under s. 4(1) and the time of the Collector's taking possession. 

9. That he would also claim usual 15% statutory allowance 
on the above amounts. 
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JY. 7>\ No court-fee is needed on a statement of claim 
see. 9. It is necessary that the statements of 
claims should be most carefully prepared. Claims 
are so perfunctorily made, owing to the want of 
proper appreciation of section 23 of the Act that 
most of the damages, mentioned in sec. 23 arc 
not claimed at all and consequently no damages 
are awarded. The distinction between damages 
for severance and damage for injurious affection 
should be carefully noted, and claim should be 
tiled in each cast 1 with such modification as in 
each case lnayVeein fit and proper, regard being 
had to the damages, which are frequently over¬ 
looked. All attention seems to be bestowed on 
the market-value of the land to the exclusion of 
the damages and in the ease of market-value 
exaggeration should always be avoided. 


FORM Ill. 

Statement of Claims under Sec. 10 of the L. A. Act, I of 

1894. 


To 


The Collector under L. A. Act I of 1894. 

District.. 

Re : L. A. Case No....of. 

Re : Project. 

Statement of Claims of.of . 

Tn pursuance of a notice issued under section 10 of the 
Jj. A. Act I of 1894, the claimant abovenamed begs to state as 
follows :—- 

firstly , that he is the sole proprietor of the premises to be 
acquired in the above case, and there is no co-proprietor, sub- 
propriftor, mortgagee, tenant or otherwise of the property, 

(or in rase of joint, property) 

firstly, that he is a eo-proprictor of the premises to be 

acquired in the above case with.of.as joint 

proprietors ; 
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secondly, that tlio. property is free from all encumbrances 
and has not been mortgaged and has not been made a charge in 
any way ; 

(or, when there i.s n mortgage or charge) 

secondly, that the property is under the mortgage of Rs. 

.in favour of.of.by a deed of mortgage 

.and the amount due to the mortgagee with interest 

would amount to Rs.more or less. 

or 

that by a deed of Trust (or Endowment or Wakf.or 

by an agreemet or by decree) the property is subject to a charge 

for the payment of the sum of Us.per mensem (or 

annum as the case may be) for the due performance of the wor¬ 
ship of.at.or lor the maintenance of. 

during her natural term of life ; 

thirdly, there is no tenant on the premises, who has got any 
heritable and transferable interest in the same. The tenants- 

arc (I).(2) .(3)..who arc all 

tenants-at-will ; 


nr 

(when there is lease for a term of years nr for an indefinite term) 1 

thirdly, the property lias be leased out to. 

of.for a term of.years reserving a 

monthly (or yearly) rent of Rs....(and if there is a 

clause in the lease for forfeiture in case of notice of acquisition 
given) that the tenant has no right to share any portion of the 
compensation money under the agreement between the parties ; 

fourthly , the rents and prolits received on account thereof 
for throe years next preceding arc set forth in the tabic 
annexed hereto. 

Table showing gross income for three years. 


Year. 

1921 

• 

1925 

1926 
‘ 

Rupees 

annas. 

pies. 








1 
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PETITION" OF REFERENCE UNDER S. 18. 


V. I>. A statement under section 10 does not require any 
court-fee stamp. It is not obligatory on the 
Collector to issue any notice under section 10. 
Notice under section 10 is issued only when there 
are conflicting claims and discrepant accounts of 
rents and profits. No statement under section 
10 should be made haphazardly but should be 
made after very careful consideration of the 
deeds and books of account because in case any 
statement is made which cannot be supported by 
trustworthy evidence in court on reference, the 
party is likely to be saddled with heavy costs 
and interests. 


FORM IV. 


Petition of Reference under Sec. 18 of the L. A. Act, 

I of 1894. 

To 

The Collector under Act I of 1894. 

l>t. 

L. A. Case No.of... 

lie : Project. 

The humble petition of.... 

•of. 


Respectfully Shcwcth:— 

1. That an award dated the.day of. 

19 has been made by your Honour for the acquisition of the 
land in the above case. 

2. That your petitioner is a person interested in the land 
and being aggrieved by tin* award, 

your petitioner prays that your Honour may be pleased to 
refer the case to the Civil Court under section 18 of the L. A. 
Act I of 1894 for the dote rmination of the question of valuation 
and (or) apportionment on the following amongst other 
-grounds :— 


OHO T7XDS. 

(a) For that the measurement of the land acquired in the 

above case should have been held to be. 

.and not. 
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(/>) For that tho land has been greatly undervalued and 
that the market-value should have been held to 
be not less than Its.per. 

(c) For that the building on the land acquired should 

have been valued at Its. 

(d) For that the learned Collector’s award of damages 

for standing crops and trees is quite inadequate. 

(c) For that the learned Collector should have held that 
the claimant has sustained considerable damage 
by reason of the acquired land being severed 
from his other lands and should have awarded 
Its.for damage for severance. 

if) For that the Collector should have held that the 
acquisition of the land acquired has injuriously 
affected his property vh :— and has 

affected his earnings and should have allowed 

Its.and Its.respectively 

as damages. 

({}) For that the Collector should have awarded Rs. 

.as damage for diminution of the profits of 

the land acquired between the time of the publi¬ 
cation of notification under section 4 (1) and the 
taking possession of the same. 

(//) For that the apportionment made by the Collector is^ 
entirely wrong. 

(/) For that the Collector should have held that. 

claimant No.has no right, title and 

interest in the land acquired and is not entitled 
to any portion of the compensation awarded for 
acquisition of the same. 

(j) For that the claimant No.should have 

been held to be solely entitled to the land ac¬ 
quired, and whole of the compensation money 
awarded for acquisition for the same should have 
been awarded to him. 

Notes :—The petition must bear a court-fee stamp of annas 1- 
in Bengal and such court fees in other provinces as is 
prescribed for petititions by the Local Court Fees 
(Amendment) Acts. It need not be verified and it 
must be filed within six weeks from the date of the 
award, if the claimant was present when tho award 
was made or was represented before the Collector ; in 
any other case within six weeks of the receipt of the 
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notice of the award from the Collector or within six 
months, when ho was neither present, nor represented, 
nor had any notice of the award from the Collector 
whichever period shall first expire. It should specially 
be borne in mind that no reference lies unless the 
money is received under protest, [see sec. 20 (a)]. 


FORM V. 

Petition for stopping payment of compensation to a 
claimant under Sec. 31 (2) of the L. A. Act, 

1 of 1894. 

To 


The Collector under Act I of 1N91, 

of. 

L. A. Case No.of. 

Re : Project. 

The humble petition of A. J3.of 


Respectfully Sheweth : — 

1. That an award iris been made by your Honour in the 

above case awarding.. to C. D.claimant 

No. 

2. 1 hat the said C. 1). has no right, title and interest in 
the property acquired in the above case, and that he is not 
entitled to receive the compensation money awarded for the 
same or any portion thereof. 

o. In the aforesaid circumstances, your petitioner humbly 
prays that your Honour will be pleased not to make payment 
of the compensation awarded in the above case to G. D. or any 
portion thereof to him, but to send the amount for deposit in 
the Court under section 31 (2) of the L. A. Act. 

And for which your petitioner as in duty bound shall ever 
pray. 

A. B. It should be noted that the Collector has to make a 
reference to the Civil Court of his own motion if 
there be any dispute as to the title to receive the 
compensation or as to the apportionment of it, and 
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be shall deposit, the amount of compensation in 
Court, under section 31 (2). It is therefore, nece¬ 
ssary that there must appear in the record dispute 
as to the title to receive the compensation or as to 
the apportionment of it before he can take action 
under section 31 (2). As the Collector is bound 
to tender payment and to pay the compensation 
according to the award, no time should be lost to 
file the application before the payment is made, 
though a petition for reference would lie after 
payment. 


FORM VI. 


Petition for Investment under Sec. 33 of the 
L. A. Act, I of 1894. 


In the Court of the Special L. A. Judge of.. 

Dist. 

L. A. Case No.of. 

(valuation or apportionment). 

The humble petition of A. IJ. of.claimant 

No .in the above case 


Respectfully Slioweth :— 

1. That on account of the dispute as to the title to rceievc 
the compensation awarded in the above case or as to the appor¬ 
tionment of it, the Collector has deposited in this Court Rs.... 

.the amount, of compensation awarded in the above ease 

to the credit of this Court in Civil Deposit, 


2. That your petitioner is solely entitled to the aforesaid 

compensation money and the claimant No. has no title 

to receive any part of the compensation money. 


3. That considerable time will elapse before the dispute 
can be decided by this Court and your petitioner will be a great 
lofcer in case the money is left in deposit without any profit. 

4. That the sum in deposit would yield a largo amount by 
way of interest if invested in government or other approved 
securities. 
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Your petitioner therefore humbly 
prays that the Court may be 
pleased to invest the amount in 
deposit in Court in the above 
case in Government or other 
approved securities as it may 
think proper. 

And for which your petitioner as in duty bound shall ever pray. 


FORM VII. 


Form of Agreement under Sec. 42 of the L. A. Act, 1 of 
1894, between a Company and the Secretary of 
State for India in Council. 


.MEMORANDUM OF AGREEMENT made this.. 

day of....between the.registered under this 

Registration of Societies Act ISSO and having its registered 

otlicc at.(hereinafter called the Society) of the One 

Part and the Secretary of State for India in Council (hereinafter 
called the Secretary of State) of the Other Part WHEREAS for 

the purpose of. the Society has applied to the Government 

of Bengal for the acquisition under the provisions of the Land 
Acquisition Act l of 1894 as amended by Act NXXVJ1I of 

1929 of the piece or parcel of land containing.or 

thereabout and equivalent to.acre, situate at. 

in the town of.and more particularly described in 

the Schedule hereto and delineated in the plan hereunto annexed 
AND WHEREAS the said Government of Bengal being satis¬ 
fied by an enquiry held under sections 5A and 40 of the said 
Act that the proposed acquisition is needed for the aforesaid 
purpose and that the said work is likely to prove useful to the 

public, has consented to act pi ire on behalf of the.the 

piece or parcel of land hereinbefore described AND WHEREAS 

the said Government of Bengal has required the.under 

the provisions of section 41 of the abovementioned Act to enter 
into the agreement with the Secretary of State hereinafter 
contained NOW THIS INDENTURE WITNESSETH that it 
is hereby agreed and declared as follows :— 


1. On demand the.shall and will pay to the 

said Government of Bengal all and every compensation in respect 
of the said land tendered, paid or awarded or to be tendered, 
paid or awarded by the Collector under the Land Acquisition 
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Act I of 1894 as amended by Act XXXVTII of 1923, or by the 
Court to which a reference under Part III of the said Act may 
be made or by the Court or Courts to which an appeal from the 
award of the said Court may be preferred and all costs, charges 
and expenses of the proceedings in the aforesaid Courts, or 
otherwise incidental to the proposed acquisition or payable in 
respect thereof under the provisions of the said Act. 

2. On demand made by the said Collector the obligations 


of the.under the last preceding clause not being thereby 

limited the.shall and will deposit with the said Collector 


such sum or sums of money as in his discretion the said 
Collector may in anticipation estimate to be necessary for the 
purposes mentioned in the last preceding clause. 

3. On payment by the.of all demands under the 

foregoing first clause, or, in the discretion of the said Govern¬ 
ment of Bengal (on deposit by the Society of all estimated 
amounts as provided in the second clause) but not before posse¬ 
ssion shall have been taken under the provisions of the above- 
mentioned Act, the Secretary of Stale shall make over possessi¬ 
on of the said land to the. ■ and shall execute and do all 

such nets and deeds as may be necessary and proper for effec¬ 
tually vesting the same in the. 

4. The said land shall be held by the .as is herein¬ 

before mentioned and without the sanction in writing of the 
said Government of Bengal first had and obtained for no other 
purpose whatsoever. 

5. Should the said land at any time thereafter cease for a 
period of three consecutive months to be held and used or 
cease to be required for the purpose or purposes provided for in 
the foregoing fourth clause then and in any such case, the said 
Government may summarily re-enter upon and take possession 
of the land together with all buildings thereon whether such 
buildings were erected before or after transfer of the land to 

tin*.and thereupon the interest of the.... in the 

said land and buildings shall absolutely cease and determine. 

0. On taking such possession the said Government may 
sell or otherwise deal with the said land and buildings as it may 
think proper. 

(/) Should the said Government sell the land with the 
building the said Government after deducting the 
expenses incurred in connection with the said tak¬ 
ing of possession and with such sale shall pay the 
proceeds to the. 


30 
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(ii) Should tho said Government decide not to sell the land 
and buildings, the said Government shall retain tho 
said land and buildings thereon, in which case the 

Secretary of State shall repay to tho.the 

market value as on the day of re-entry of all the 

buildings erected by the.and all sums 

received from the. in respect of all and 

every compensation as provided in the foregoing 
first clause (less the statutory allowance of lifteen 
per cent, and less any amount received on account 
of trees and buildings which are not in existence 
at the time of resumption), but will not repay any 
sums paid and received on account of costs, charges 
and expenses. 

{‘Hi) Should tin 1 said Government decide to sell the buildings 
only, upon such sale, the Secretary of State after 
deducting the expenses of taking possession and 
selling, pay the balance of the* proceeds of sale to 

the.together with the sum received from 

the.in respect of the compensation for the 

land (less the statutory allowance of fifteen percent. 

and less any amount received from tho.on 

account of trees and buildings which are not in 
existence at the time of resumption) but will not 
repay any sum paid and received on account of 
costs, charges and expenses. 

7. The public shall be entitled to use the land through the 

.on the terms on which the.is used by the 

Public. 

8. Should any dispute or diflerenco arise touching or con¬ 
cerning the subject matter of this agreement or any covenant 
clause or thing herein contained, the same shall be referred to 
the said Government of IJengal and the opinion and decision of 
the said Government upon such dispute or difference shall bo 
final and conclusive and binding on the parties hereto. 


THE SCHEDULE AHOVE REFERRED TO :— 


All that piece or parcel of land containing by estimation... 

.be the same a little more or less situate lying at and 

being part of....and bounded on the North by 

.East by.South by. ..West 

by. 

In witness whereof the.lias caused its common 

seal to be ailixcd and the Secretary of State for India in Conn- 
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cil hath hereunto set his hand and seal the day and year and 
month first above written. 

The common seal of the 

abovenaw ed.was 

hereto affixed in the presence of 

Signed sealed and delivered 
by {Secretary to the Govern¬ 
ment of Bengal in the 
Revenue Department on behalf 
of the Secretary of State for 
India in Council in the presence 
of :— 

Head Assistant, 

Revenue Department. 

Seal. 

Secretary to the Government of 
Bengal, Revenue Department. 

Xotr :—This agreement being an agreement under section 41 of 
tin- L. A. Act is not chargeable with any stamp duty. 
I lila section, bl. 


FORM VIII. 

Petition for the Acquisition of the whole of the house, manu¬ 
factory or building under Sec. 49 of the L. A. Act, I of 
1894, when only a part of a house, manufactory or 
building is notified to be acquired. 

To 

The Collector under Act T of 1894. 

at. 

L. A. Case No. 

Project. 

The humble petition of.of. 

Respectfully Kheweth : - 

1. That the property proposed to be acquired in the above 
ease is a part of a house, manufactory or building (as the case 
may be) and, reasonably required for the full and unimpaired 
use’of the said house, manufactory or building. 
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NOTICE OF WITHDRAWAL UNDER S. 40 


L\ That in cm se of such partial acquisition, the remainder 
of the house, manufactory or building will be so injuriously 
allected as to render it useless for the purpose for which the 
said house, manufactory or building is being used. 

Your petitioner therefore prays 
that provisions of Act I of 1894 
may not be put in force for the 
purpose of acquiring a part of 
the house, manufactory or build¬ 
ing in the above case and that 
the whole of such house, manu¬ 
factory or building be acquired. 

And for which your petitioner, as in duty bound, shall ever pray. 

S. 73. An owner should exercise great caution before he puts 
in a petition under section 4th The Collector can 
acquire a part of any house manufactory or building 
under the L. A. Act if the owner does not. object. lie 
must acquire the whole of the house, manufactory or 
building if the owner desire it. An owner must object 
if the proposed acquisition of a part has such an injuri¬ 
ous effect on the rest of the house, manufactory or 
building as to render it useless to him for the purpose 1 
l’or which the same was used. An owner should not 
object, if it would inconvenience him a little but the 
loss can be compensated by money value 1 . The section 
gives an owner, howeve>r, power to withdraw or modify 
his objection, before the Collector has made 1 his award 
but not afte'r, so as to give him suiiicient time and 
opportunity to think it out for himself, which is the 
lesser evil of the two, whether the acquisition of a part 
of his house, manufactory or building would or would 
not be preferable to the acquisition of the whole*. 


FORM IX. 

Notice of withdrawal and modification of objection under 
the Proviso to Section 49 of the L. A. Act, 

I of 1894. 

To 

The Collector under Act 1 of 1894. 

at. 

L. A. Case No. 

Project. 
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The humble petition of....of. 

.Respectfully Sliewetli :— 

1. That your petitioner is the owner of the house, manu¬ 
factory or building, a part of which is proposed to be acquired 
in the above case. 


2. That your petitioner lias filed objection to the acquisi¬ 
tion only of a part of the same house, manufactory or building 
and has prayed for the acquisition of the whole of the same by 
his petition dated the day of. 19 . 


n 


That in view of the loss and inconvenience to be caused 
to your petitioner by change of residence or place of business, 
your petitioner is advised that it would be to his advantage to 
stay in the house* or carry on the business in the manufactory 
a part of which is proposed to be acquired in the above case. 


Your petitioner, therefore, hum¬ 
bly wants to bring to your 
notice that he lias no objection 
to the part of the same being 
acquired as proposed ; 


or 

that he has no objection to the 
same being acquired as proposed, 
subject to the modification as 
hereinafter mentioned cix :— 
(state the modification propo¬ 
sed). 


-V. Ij. It is merely a notice. It does not require any court-fee 
stamp. It may be in any form. 
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Acquisition ( contd ), 

part of a house, manufac¬ 
tory or building, 329 

Act, 
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application of English law for 
interpretation of, the, 7 
Behar and Orissa Municipal, 
acquisition under, 433 
Bombay District Municipal, 
acquisition under, 42(5 
Calcutta Improvement, acqui¬ 
sition under, 4 () , 41(5 
Calcutta Municipal, acquisition 
under, 40 

Calcutta Ports, acquisition 
under, 40 

City of Bombay Improvement, 
acquisition under, 40, 120 
City of Bombav Municipal, 
acquisition under. 421 
Co-operative Societies, acquisi¬ 
tion for soeit ties registered 
under, 10, tit5 

English Companies, company 
includes company registered 
uiul'T, 10, t’>7 

Indian Companies, company 
means company registered 
under, 10, 3(5 

Indian Electricity, acquisition 
under, 1(1, l07 

Indian 1 Railways, acquisition 
under, IP. 101 

Indian Telegraph, acquisition 
under, 40, lUli 

Indian Tramways, acquisition 
under, 10, <108 

Indian \Yorks of Defence, ac¬ 
quisition under, 40, 407 
Land Acquisition, 1 
Land Acquisition (Mine.-J, 359 
Lands('lauses t onsolidation, 2 
Madras City Municipal, acqui¬ 
sition under, 129 

. Madras District Municipal, ac¬ 
quisition under, 427 
Northern India ('anal and 
Drainage, acquisition under, 
40 

Port Commissioners, acquisi¬ 
tion under, 41 


Act {contd), 

Society Registration, company 
includes society registered 
under, 10, 37 

II. P. Municipalities, acquisi¬ 
tion under, 431 

IJ. P. Towns Improvement, 
acquisition under, 432 

act, 

Committees or managers of 
lunatics or idiots entitled 
to, 1L 

guardians of minors entitled 
to, 11 

married women entitled to, 10 
persons entitled to, 10, 41 
persons not entitled to, 11 
trustees of persons beneficially 
interested entitled to, 30 

Actionable, 

damages. 217, 221 

Adaptability, 

potential value, or, 171 
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estoppel of a tenant in, 279 
forum of appeal in, 281 
government and tenants under 
it, between, 273 
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Apportionment ( contd ), 

landlord and ghntwali tenure- 
holder, between. 259 
.. and licensee, between, 
273 

„ and niourasi mokurari 
tenant, between. 2(50 
, raiyats and under- 
raivat-. between. 20G 
and tenant, between, 55 
,, and tenant, between, in 
rennet of accreted land, 

0-7 

with right of reversion 
and tenant, be tween, 
201 

and tenant-at-will, 

between, 20!) 

,, and tenant from rear to 
year, between.2(‘,S 
.. and tenant not having 
permanent right, 
between. 205 

., and tenant when rents 
are enhancihle, between, 
205 

.. and tenant with trail-far¬ 
able right of oeenpacy. 
between, 20 t 
.. and tenure-holder, 
between. 255 

le—or ai'd le.«.-(*e. between. 2<0 
mira.-dai - " in Madra.-, in ca.-e 
of. 202 

juor.gugor and mortgagee, 
between. 275 

n on had malml. as to. 27 l 
notice of. .133 
objection to, 105 
occupancy and non-occupancy 
raiyat-'. between. 20.3 
owner." of land and building, 
between, 25 1 

payment of compensation 
when there i" no dispute as 
to. 2S0 

persons claiming adverse po.— 
.-e-sion between, 273 
premium an important factor 
for consideration in, 250 
principles of, 105 
reference when objection to, 
bv collector, 11:; 
re--judica, judgement in, 282 


Apportionment {contd), 
apportionment in, 71 
area in. 71 

selami an important factor in, 
250 

separate notice of, 252 
stav of proceedings for, 254 
suit For. 23.3, 235 
tender by collector when no 
dispute as to. 287. 2!)1 
toka land, in ease of, 202 
zamiinler and patnider, bet¬ 
ween, 257 

Architectural, 

structure, valuation of, 191 

Area, . 

approximate, in declaration. 53 
award as to true, < L 
declaration, in, 53 
enquiry as to. 7 1 
floor, valuation according to, 
193 

objection in regard to, 131 

Arrangement, 

award, iintead of. 230 
(\dle<;tor’s power to enter into, 
237 

limited interest, with persons 
of, 230 

Assessment, 

alteration in the mode of, 1 L9 
COnl". of, 211 
] •leader’.-, fee, of, 2 LL 

Attached, 

land includes things, to the 
earth, 9, 15 

Attaching, 

creditor i~. a per.-ou interested, 
27 

Attendance, 

witnesses, of, power of Col lee - 
tor to enforce, 39, 313 

Authority, 

acquisition, for, of land in 
India is voted in (Jovt., .11 
local, acquisition for, 335 
., , appearance by, 335 
„ , d< mand of reference by, 

335 

Award by Collector, 74 

acceptance of. HI 
adjudication, is not, 82 
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Award by Collector ( contd ), 

nportionmont in, 74 
area in, 71 

binding on Iho Covt. only, 83 
civil court, jurisdiction of, lo 
review, 80 
contents of, 7-1, 75 
evidence of market-value, is 
not, 83 

exempted from stamp-duty, 337 
final, when, 87 

Government only, binding 
on, 83 

High Court, jurisdiction of. to 

review, 8(5 

immediate notice of, 88 
invalid, 80 

jurisdiction of civil court to 
review, 8(5 

,, High Court to 

review. 80 

limitation for reference runs 
from date of. 11(5 
mines, for acquisition of, 373 
nature of enquiry and, 87, 88 
notice of, 88 
objection to, 81 

payment of compensation 
in, 23(5 
piecemeal, 81 
possession after, 02 
before, 00 

reference to court when, not 
accepted, i()5 
pre.-uppo-es valid, 113 
remedy on refusal to, 1()3 

„ of persons dissatisfied 

with, 85, 100 

,, ,, person who has no 

notice of, 00 
review of, 82 

statement in, when mines are 
not needed, 372 
suit against, 107 
tender of payment of compen¬ 
sation given in, 23(5 
time taken for copy of award 
. not excluded from limitation 
for reference against, 121 
withdrawal from acquisition 
before, 327 

„ of objection to ac¬ 
quisition of part before, 320 
without, declaration, 320 


Award by Court, 

appeal against. 230. 343, 345 
claim, not to exceed, 228 
Collector’s award and, 
difference between, 23(5 
costs, of, 230 

court fee in appeal against, 
308, 351 

decree, is, 235, 237 
extension of limitation in 
appeal against, 354 
in case when no claim is made. 

228 

„ „ of omission to claim, 

' 228 

interest on excess compensa¬ 
tion, may direct. 243 
limitation fur appeal against, 

»>•)«) 

order for payment under 
see. 32 is not, 3t )7 
parties in appeal against, 35L 
specilieatiou of compensation- 
in, 22,7 

B 

Hack land, 

valuation of, 1(55 

Basis, 

floor area, valuation according 
to, 102 

rental, valuation according to, 
1(50 

Bazar, 

market value for acquisit’on 
of, 170 

Belt, 

valuation by, 1(55 

Beneficiaries. 

persons interested, are, 23 
trustees are persona entitled 
to act on behalf of, 10 

Benefits, 

land includes, arising out of 
it, 0, 13 

Bengal Municipal Act, XV of 
1932, 

extracts from, relating to ac¬ 
quisition of land, 400 
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Bhati lands, 

apportionment of compensa¬ 
tion for, in Bombay, l2<iS 

Bihar and Orissa Municipal 
Act, VII of 1922, 

extracts from, relating to ac¬ 
quisition ol land, 133 

Bill, 

Act X of 1870. to amend, 5 
Act I of 1 Si) l, passed into, 5 

Board of Revenue, 

instructions of, for acquisition 
of land under Ac.: 1 of JHi) 1, 

IS 

rules passed by, not ultra vires, 
I'd 

Bombay, 

apportionment oF compensa¬ 
tion for Bhati lands in, 208 
City of. Improvement Act, IV 
of I SOX, 40, 420 
City of, Municipal Act. extracts 

from. 121 
.. . ,. . damages 

for acquisition under, 2< )S 
District Municipal Act III of 

11if»i, 420 

slatuloi”.' allowance not allowed 
under, Improvement Act, 
■JIT 

Boundaries, 

acquisition beyond, in dcclara- 
Iion. .'>7 

set: in" out of, after notification 
under sec. 1, If) 

Brick fields, 

asso—menf of market value 
for acquisition of. 187 

British India, 

L. A. Act 1 of 3SO I in force 

throughout, 1 

Building, 

acquisition of part of a house 
or, 320 

assessment of valuation of 
land with. LSI 

avoidance of, in acquisition, 48 
erection of, i- investment under 
sec. 32, 302 


Building (contd), 

land includes, .12 
possession of a, or part of it, 
100 

schemes, hypothetical, 178 
specification of valuation of, 
on Hoor-area basis. I!)2 
valuation of land with, IK! 

Burden, 

discharge of, is no investment, 

2.02 

proof, of, in assessment of 
market-value for land 
acquired, 1 17 

„ ., in apportionment of 

compensation, 2fid 

Burma, 

Act V of 1020 for the Improve¬ 
ment and Expansion of the 
City of Rangoon, 431 
Municipal Aet III of lxi)8, 
acquisition under, 131 

Business, 

damages for change of, 148 

Bustee, 

land, damages for acquisition, 
of, 182 

c 

Calcutta, 

market value of bustee lands 
in, 182 

Calcutta Improvement Act V 
of 1911, 

acquisition under, 410 
damages for acquisition under, 
2( 18 

statutory allowance not allowed 
for acquisition under, 217 

Cantonment land, 

acquisition of, 18 
apportionment of compensa¬ 
tion for acquisition ol, 271 

Capitalisation, 

valuation by, 180 

Change, 

business, of. damages for, 148 
residence, of, expenses for, 212 

Charge, 

payment of, is no investment 
under section 532, 302 



SUBJECT INDEX 


477 


Charitable, 

purposes, acquisition of land 
dedicated to, 306 

Cheap, 

market-value when claimant 
buys, 162 

Chief, 

Kevenue-Officer of the District, 
reference to, for determina¬ 
tion of damage for preli¬ 
minary investigation, 10 

Churches, 

exempted from acquisition, 51 

Civil, 

court, direction of, binding on 
L. A court, 202 
court, jurisdiction of, to add 

parties, 113 
court, jurisdiction of, to decide 
whether the purpose for 
which the land is acquired 
is a public purpose, 57 
court, jurisdiction of, to go 
into any question decided 
by D. A. court, 00 
court, j irisdiction of, to review, 
Collector's award. 8 > 
court, person entitled to plead 
and act in, is entitled to 
plead and act, in proceeding-; 
before the L. A. court. 115 
court, principal, of original 
jurisdiction is L. A. court, 
0, 31 

limitation for, suit for re¬ 
covery of compensation, 2'.)!) 
nature of, suit for reco¬ 
very of compensation, 25)7 
recovery of compensation 
money, suit for, 203 
recovery of compensation 
money, suit for, not cognisa¬ 
ble by Small Cause Court, 
2517 

remedy by, suit when proceed¬ 
ings defective, (>7 
suit against acquisition after 
notification under s. 1 does 
not lie, 45) 

suit for apportionment, 283,285 
suit against Collector’s award, 
1(17 


Civil {conhl ), 

suit against court’s award, 230 
suit against government for 
recovery of compensation 
money, 298 

suit by government for recovery 
of compensation, 298 
suit for setting a?,ide order 
under s. 32 does not lie, 305) 
suit when lies, 35 

Civil Procedure Code, 

appeal subject tothoprovisions 
of, 3,13, 347 

applies to proceedings before 
L. A. court, 335), 310 
Collector’s power of enforcing 
attendance of witnesses and 
production of documents as 
under, SS), 318 

Order IX, r. 5), applies, 311 
.. . r. 13, ,, , 3[1 

,, XI r. 12, . 312 

,.XIII.r. 10, ,312 

„ XLV. applies, 313 

XCVII, r. 1, applies 312 

proceedings before collector 
not, regulated by, 30 
when does not apply, 310 
Claim, 

agent, by. 0) 

award bv court not to exceed, 
228 

award by court in case of 
omission to, 228 
award by Court in case of 
omission to, for sufficient 
reason. 228 
compensation, to. 60 
enquiry into, by Collector, 
74. 77, 78 

exaggeration of, 70 
notice to, lilo, 60 
omission to, effect of, 70 
„ ,, , in duo time, 71 

., „ make,- 228 

over-estimate of. 70 
penalty for not filing, 73 
refusal to, 230 
specific, to be, 65) 
statement of, what it should 
contain, 60, 68 
valid though late, 90 
writing and signed, to be in, 
60, 68, 70 
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Claimant, 

cheap, buying, 102 
tlutv of court 'when, fails to 
prove. 195 

high price, buying at, 1G2 
onus of proof of value of land 
on, 117,105 

•, i, ,, on, in case of 
apportionment, 250 

Classes, 

reference, of, 110 

Code of Civil Procedure, 

See Civil Procedure Code 

Code of Criminal Procedure, 

Colled or not a court under 

s 170.00 

Collector, 

acquisition under the Act i< 
made by, 28 

adjournment of enquiry by, M0 
agent of the CJovernment, 20 
agreement as to valuation bv. 
78 

application to, for reference. 
105 

attendance of witnesses, can 
enforce. SO 

authority of, to make reference. 
110 

award by, 7b 75 
„ .. , when to be final, 87 

bound by declaration, 00 
Collector of a district, means, 0 
condit’on precedent to a valid 
reference by, 114 
condition precedent to taking 
po-=ps.»ioii by. 101 
condonation by, sufficient 
reason for omission to claim, 
200 

consequences following posses¬ 
sion by, 04 

contingency for deposit of 
compensation by, 280 
co.^ts of reference to be paid 
by, 210 

costs of investment to be paid 
by, :WK) 

costs of payment of interest to 
be paid by. 01)0 
court, not a, 20 


Collector ( contd), 

definition of. 0, 28 
delegation of duties by, 31 
duty of, 20, 91 

duty of, in awarding compen¬ 
sation, 74 

elfeet of acquisition by. 20 
„ ,, taking possession by, 

on revenue sales, 90 

enquiry as to apportionment 
by, 78 _ 

„ ,, to objection bv, 

74, 77 

., to value by. 71, 77 
by, not judicial, 70 
,, into measurement by, 

7-1,7(4 , 

„ into respective interests 

by, 71.78 

extent of deposit by. 288 
., possession by, 93 
failure to deposit by, 289 
function of, 28 
government officer, is a, 28 
hearing of objection by, 10 
High Court, jurisdiction of, 
over, 29 

includes any officer specially 
appoint* d, 0 

includes collector of a district, 
9 

includes deputy commissioner, 
9 

judicial officer, not a, 80 
jurisdiction of, 150 

,, .,, under L. A. 

(Alines) Act, 375 

lands to be measured and plan 
made by, 59 

liability of, to be sued, 30* 
limited jurisdiction of, 30 
„ power of, 91 
matters be considered by, 

in valuation, 91 
mode of valuation by, 78 
nature of enquiry by, 30,100 
notices of acquisition by, 00 
oath, administration of, by, 30 
objection to acquisition to be 
made to, 50 

obstruction of delivery of pos¬ 
session to, 93 

offer of compensation by, 100 
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Collector ( contd), 

order of acquisition to be taken 
by, 58 

payment of compensation by, 
280 

„ „ cost of investment 

by, BOO 

,, by, of costs of with¬ 

drawal of interest from 
court, BOO 

„ of interest by, BIO 
person interested, is not, 22 


power of, in acquisition under 
the Act, 90 


„ , in case of urgency, 
00 


„ , to enter into arrange¬ 
ment, 287 

!» 

„ , to grant other lands 
in exchange, 28(5 

?? 

„, to take possession 
after award, 02 


„, to take possession 
before award, 00 


,., to rectify mistake in 
declaration, 58 

J1 

„ , to review his award, 
82 


procedure of, in valuation. 01 
proceedings before, not regula¬ 
ted by C. P. C, BO 
before, not judicial, 
112 

reference by, 105 

„ to, for determination 
of damage for preliminary 
investigation, 40 
refusal by, to refer, 125, 331 
remedy on refusal by, to 
award, 103 

remedy on refusal bv, to refer, 
120 

report of. on objection to 
acquisition, 50 
revenue court, not a, 30 
right of entry of, 92 

,. „ ., „ , discretionary, 

02 

„ „ „ „ , for temporary 

occupation, 312 

sanction of, for outlay or 
improvement after notifica¬ 
tion, 218, 227 


Collector (contd), 

statement of claim before, 
GO, 08 

statement of claim before, to 
be specific, GO 
statement of, to court, 121 
status of, 20 

suit against award of, 100 
;> , 30 

temporary occupation by, 312 
tender of payment by, 280 
trespass by, 57 
ultimate duty of, 20 
valuation of separate interests 
by, 10 

withdrawal from acquisition 
hv. 320 

Combination, 

methods of valuation, of, 195 

Committee, 

lunatics or idiots, of, entitled 
to act, 11, 11 

Company, 

acquisition of land for, 1, 315 
agreement by, before acquisi¬ 
tion, 320 

appearance by, 335 
condition precedent to acquisi¬ 
tion for, 317 

consent of Local Government 
necessary previous to acqui¬ 
sition for, 317 

co>t of acquisition for company 
to be defrayed by. 335 
defined, 10, 30, 315 
industrial concerns are, 310 
necessary party, not, 335 

publication of agreement by, 

• >oo 

,)—-J 

reference can not be demanded 
by, BB(i 

registered, must be, 10, 30 315 
sanction of local Government 
necessary before acquisition 
for, 3,17 

wlnm provisions of L. A. Act 
do not apply to acquisition 
for, 322 

Compensation, 

acquisition without, 1, 150 
additional expenses of working 
mines, for, 390 
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Compensation (eontd.), 

agreement as to, 78 
apportionment of, 2-16 
assessment of, 177 
award of. l*y collector, 74 
.. .. compensation by 

court not to exceed 
claim for, 228 
, statement of amount 
of. in. 287 
claim to. (50 

contingencies for deposit of, 
288 

damages included in, L18, 350 
declaration. for possession 
before, 108 
defined, 187 
deposit of. 280 

determination of the amoint 

of. 1 18 

enquiry as to, 7 1 
injury to mines, for, 880 
.. arising from any airway or 
other work, for, 85)0 
interest on, 218 
investment of, 800 
liability to pay to person law¬ 
fully entillid to. 28(5 
limitation for suit to recover. 
200 

machinrry to settle, 312 
market-value at the date of 
publication of notification 
under s. 1 to determine, 
118, 151 

matters to be considered in 
determining, 118 
„ to be in gleeted in deter¬ 
mining, 217 

mines and minerals, for, 880 
mines may he worked when 
local government does not 
pay, 885 

mode of determining persons 
int< rested and amount of, for 
mines and minerals, 882 
nature of suit to recover, 287 
objection to amount of, 105 
payment ot. 28(5 

., .,, interest on, 810 

„ ., to be made wholly 

or partly out of public reve¬ 
nue, 52, 55 

rt c iver’s right to withdraw, 807 


Compensation ( contil .), 

receipt of, under protest, 298 
reference when objection to the 
amount of, 105 
refund of, 808 

refusal to receive or nccejit, 289 
rules as to amount of, 228 
shebait’s right to withdraw. 80G 
{statement of amount of, to 
court. 123 

succession certificate not re¬ 
quired for payment of, 807 
sudden dispossession, for, 102 
suit against Govt. for recovery 
of. 298 

suit bv Govt, for roeoverv of, 
298 

tender payment of, 28(5 
waste and arable land, for, 108 
withdrawal of acquisition, for, 
820 

Competent, 

deposit when no person, to 
alienate, 28(5. 28!) 
persons, to alienate, 12, 289 

Compulsory acquisition, 

allowance on market-value in 
consideration of, 1 19 
compensation for, 150 
laws of, 1 

Concern, 

industrial, is company, 81(5 

Condition, 

precedent to taking possession 
under s. 17, 101 
,, , payment of com¬ 

pensation is not, for posses¬ 
sion. lol 

precedent to a valid reference, 

11 I 

Consent, 

apportionment by, 80 
deposit when no, to receivo 
compensation, 2S(5 
previous, of local Govt, for 
acquisition for company, 81,7, 
‘885. 

reference barred by, 109. 

Contingencies, 

deposit, for, of compensation in 
court, 280, 288. 
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Contingency, Court (coutd.), 


first, for deposit is when there 
is no consent to receive com¬ 
pensation, 286, 289 
second, for deposit is when 
there is no person competent 
to alienate, 286, 289 
third, for deposit is when then; 
is dispute as to apportion¬ 
ment, 280, 291 

Co-operative Societies Act II 
of 1912, 

acquisition for compan ies regis¬ 
tered under, 10, 87 

Corporations, 

persons competent lo sell, are, 

41 

persons entitled to act, are, 42 

Costs, 

assessment of, 211 
award of, discretionary, 240 
award to state, 239 
courts power to award, 240 
extravagant claim, in ease of, 
212 . 

improvement, of, after notifica¬ 
tion under sec. 4, 218, 227 
investment, of, payable by 
collector, .800 

payment of interest, of, to 
claimant, 300 

proceedings, of, before court. 
239 

order of, appealable, 243 
pleader’s fees to be given in, 
241 

solicitors entitled to, 302 

Court, 

Act, under the, 9, 32 
Additional District Judge, of, 
33 

apeal against award of, 239, 313 
appeal against order of appor¬ 
tionment by, 281 
application for reference to, 105 
appointment by local Govt, of 
a special judicial officer to 
perform the functions of, 10, 
32 

apportionment by, is not an 
award but a decree, 280 

31 


award of, is a decree, 235 
„ ,, , form of, 235 

„ ,, , in case of omission 

to claim, 228 

award of, in case of refusal to 
claim, 228 

award of, not to exceed claim, 

228 

civil, when suit lies in, 35 
Civil Procedure (.’ode applies 
to proceedings before, 339, 340 
Civil Procedure. Code when 
does not apply to proceedings 
before, 340. 

Civil Procedure Code applies to 
appeals in proceedings 
before, 313, 847. 
collector, by, statement to, 124 
costs in award, to state, 239 
court-fees in appeals against 
award of, 351 

decision of, res judicata, 34 
„ „ , under s. 19 not an 

award but decree, 834 
decree, is, award ol, 235 
„ , i^, older of apportionment 
of, 280 
defined, 9 

deposit of compensation in, 216 
difference between award of 
.collector and award by, 236 
direction of civil court binding 
ou L. A, 34. 130 
form of award of, 235 
functions, delegation of, by, 146 
High, appeal against award to, 
343. 

investment of deposit by, 300 
jurisdiction of L. A., 33 
jurisdiction of L. A, to add 
parties, 143 

jurisdiction, delegation of, by, 
14(5 

jurisdiction, exclusive, of L. A, 
34.136 

jurisdiction of, to decide ques¬ 
tions of title, 141, 283 
jurisdiction of, to enquire 
whether the purpose is a 
public purpose, 57 
L. A, and its jurisdiction, 33 
L. A, nature of jurisdiction of, 
339 



482 


SUBJECT INDEX 


Court (contd.), 

machinery to settle compensa¬ 
tion is L. A, 112 
matters to he considered by, in 
determining compensation, 
14S 

matters to he neglected by. in 
determining compensation, 
217 

nature. of enquiry by, 140 
nature of proceedings in, 145 
notice for hearing in. 131. 133 
order of, under s. 32 is award, 
3U7 

position of parlies in, 140 
power of, to award more than 
claim, 22S, 229 

power of, to award ]o>s than 
collector's award, 22S, 230 
power of, to award more than 
collector’s award in case of 
omission to claim for siillici- 
ent reason, 22S. 233 
power of. incase of omission lo 
claim damages, 235 
power of. in cn-e of omission to 
claim statutory allowance. 

1)0 r- 

-OiJ 

power of. to award costs. 239 
power of, to award interests. 
243, 3M) 

power of. to stay apportionment 
proceedings. 35 i 
pow< r of. for disposal of depo¬ 
sit money, 302 

power of. to order refund. 303 
principal civil court of original 
jurisdiction is L. A, 9, 31 
procedure in, 131 
procedure of. in reference, 140 
proceedings to la* in open. 145 
reference to, J05 
reference to, for apportionment, 

24.S 

reference to, for damages for 
temporary occupation, 31*2, 
3.13, 314 

reference to, for determination 
as to the condition of land, 
314 

reference to, for determination 
whether land acquired is part 
of a house, manufactory or 
building, 325) 


Court ( contd .), 

reference to, for determination 
of amount of compensation 
and persons interested in 
acquisition of mines and 
minerals, 382, 383 
scope of enquiry in, 13s 

Small Causes, suit for recovery 
of compensation not cognis¬ 
able by, 25)7 

suit against award by. 239 
,, ., order of apportion¬ 

ment of. 2S >, 283 
suit in civil, against govern¬ 
ment to recover compensa¬ 
tion, 29S 

suit in civil, by government to 
neover compensation, 25)8 
suit in civil, for recovery of 
eoinpeiisni ion, 293 
tempnrarv investment by, 310 
title, jm i-dicl ion of, to decide 
questions of, 141, 283 

Court-fees, 

app« al against award, in, 305, 
35 i 

appeal against order of appor¬ 
tionment .in. 352 
,. order of pay¬ 
ment by courl, in. 308 
statement of claim exempt from 
payment of, 09 

Court of wards, 

competent to act, 44 
competent to alienate, 290 

Covenant, 

apportionment, for, is valid in 
law, 271 

Crops, 

compensation for standing, and 
trees, ii) 

damages for standing, 148 

Crown, 

liability of, for compensation. 2 
right of, to minesand minerals. 

Crown land, 

exemplctl from acquisition, 17 
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D 

Damage, 

actionable, is to be, 220 
award to state, 235 
bazar, for acquisition of, 170 
bona / ide , resulting from dimi- 
nuition of profits, 1-18 
bustee land, for acquisition of, 
182 

change of residence and place 
of business, for, 148 
compensation for remote, 211 
court, to bo considered by, 148 
court’s power in case of omiss¬ 
ion to claim. 28 1 
delay in acquisition, for, 214 
difference between, for sever¬ 
ance and injurious affection, 
201 

diminuilion in profits, for, 148 
diminuilion in value; of good 
will, for. 210 
< amines, for loss of, 207 
efleet of omission to claim, (50 
improper workingof mines, for, 
385, 387 

income, for loss of, 208 
infringement of privacy, for, 
2<il 

injurious affection, for, 148, 100 
injurious ailed ion. for, when 
other land" acquired, 201 
injurious affection, for, when 
no land acquired, 208 
injury arising from airway or 
other work, for, ‘.500 
loss of trade earnings, for, 208 
measure of, 210 
mines, for working, 2S0 
offer of. for sudden dispossess¬ 
ion, .100 

orchards, for, 107 
payment or tender of, before 
entry, 40 
pruspi ctive, 205 
publieul ion of notification finder 
s. (5, after, 207 

reference to Collector or Chief 
Revenue Officer for determi¬ 
nation of, 10 
retrospective, 205 
severance, by reason of, 11S, 
107,108 


Damage ( contd .), 

standing crops and trees, for, 

148,19(5 

statement of collector to court 
as to, 124 

satutorv allowance not payable 
on, 2115 

sudden dispossession, for, 100 
suit for, 211 

temporary occupation, for, 314. 
trees, for, 148, 10(5 
withdrawal from acquisition, 
for, 32(5 

without injury not to be consi¬ 
dered, 217, 820 

Darpatnidar, 

apportionment between, and 
raiyai, 2(>U 

Date, 

award, of, limitation for refer¬ 
ence runs from, 100, 119 

Debuttei* property, 

acqui-ition of. power of shebait 
in case of, 13 

investment of compensation, 
for, 201 

Decision, 

award of collector is a, binding 
on him, J31 

L. A. court, of,as to apportion¬ 
ment not an award, 280 
Jj. A. court, of, res judicata , 84, 
282 

local government, of, on objec¬ 
tion to acquisition is final, 50 
reference to collector for, as to 
hiilliciency of damage, 49 
reference to court of disputes 
for, 218 

Declaration, 

acquisition, for, 53 
acquisition to bo in conformity 
with, 57 

award without, in cas< of acqu¬ 
isition of whole in place of 
part, 320 

collector to lake order for acqu¬ 
isition after, 58 

compensation for possession 
before, 103 
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Declaration (con hi), 

condition precedent to acquisi¬ 
tion, is a, fiL 

damage after, not to be consi¬ 
dered, 217 

eflect of mistakes in, 31, 57 
fresh, not necessary in cast; of 
acquisition of whole in place 
of part, 329 

lands to be measured and plan 
made after, 59 

land is required for a public 
purpose, that, 53 
mines and mineral.-, for acqui¬ 
sition of, 372. 371 
notices of acquisition after, 60 
publication of, in official 
gazette, 53, 51 

statement in, that mines arc not 
needed, effect of, 373 
what to contain, 51 

Decree, 

appeal against, lies to High 
(\nirt, 343 

appeal against order refusing 
to set aside cx juirtc. 319. 
appeal to Privy ('ouneil against. 

of High Court, 313 
jq portiomnent by court is not 
award but, 2S(j 
award of court i-, 235 
decision under s, 49 is not an 
award but, 331 

decree-holder seeking satisfac¬ 
tion of, not a person 
interested, 02 

cx paric, appeal against order 
refusing to set aside, 319 

Dedicated, 

land, to idol or to religions or 
charitable purposes is 
inalienable, 43 

land, investment of compen¬ 
sation for, 291 

land, shebait’s right to with¬ 
draw compensation for, 43 

Defects, 

Act I of 1891, in, 51, 213 

Defective, 

notices of acquisition when, 03 
remedy when proceedings are, 
07 


Definition, 

collector, of, fl, 28 
company, of, 1(5, 30, 31J> 
court, of, 0, 31 
land, of, 1). 12 
market-value, of, 151 
mines, of, 370 
minerals, of, 371 
owner, of, 22 

persons entitled to act, of, 10. 
11 

persons interested, of, {), 20. 
public purpose, of, LO, 37 

Degree, 

urgency, of. not a factor to be 
considered in acquisition, 
217, 219 

Delay, 

damages for, in acquisition. 
211 

Delegation, 

duties, of, by collector. 31 
functions, of. by court, 1 10 

Delivery, 

obstruction to, of possession, 93 
penalty for obstruction to, of 
pos.-e.-sion, 32(5 

Demand, 

lands, for, is a factor in consi¬ 
dering value, 174 
reference, for, 115 
reference, for, when acquisition 
for company, 335 

Deposit, 

collector, by, of compensation 
in court, 2.S0 

compensation, of, when no con¬ 
sent to receive, 230, 289 
competent to alienate, when no 
person, 280, 289 
consent to receive compensa¬ 
tion, in case of want of, 286, 
289 

contingencies for, 288 
direction of civil court binding 
on L, A. Court in respect of. 
292 

dispute as to apportionment, in 
case of, 286 
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Deposit ( contd .), 

dispute ns to title in case of, 
28(5, 201 

duty of government to, 288 

extent of, 288 
failure to, 280 
first contigency for, 289 
investment of money in, 800 
money, of, not necessuy for 
reference, 115 

power of I j. A. Court for dispo¬ 
sal of, 002 

protection of reversioners, for, 
288 

right of disposal by court of 
money in, 292 
second contingency for, 289 
temporary, BIO 
third contingency of, 291 

Deputy, 

collector under the Act not a 
judicial oflicer, 70 
collector under the Act not a 
revenue court. 7<1 
commissioner, collector inclu¬ 
des, ‘) 

verification of statement not 
required before, collector, 70 

Determination, 

lucrative and advantageous 
disposition, of. 171 
market value, of, 157 
methods of, of market-value, 
1;h 

persons interested and amount 
of compensation for acquisi¬ 
tion of mines and minerals, 
modes of, of, .‘>82, US-1 
reference to court for, of amo¬ 
unt of compensation, 105 
reference to court for, of objec¬ 
tion to measurement, 105 
reference to court for, as to 
persons to whom compensa¬ 
tion is payable, 105 
reference to court for, whether 
land acquired forms part of 
* a house, manufactory or 
building, 820 

Devolution, 

Act XXXVIII of 1020, amen¬ 
dment by, 5 


Difference, 

eours-feo in appeal is on, 
between the amount 
awarded and the amount 
claimed, 051 

damage by severance and for 
injurious alfoction, between, 
201 

reference to court in case of, 
as to condition of land, 314 

reference under sec. 18 and see. 
30, between, 113 

scopes of see. 10 and sec. 17, 
between, 100 

scopes of sec. 23 and sec. 24, 
between, 218 

Digwari, 

tenure-holder, underground 
rights of, 370 

Diminuition, 

goodwill, damages for, in tho 
value of, 210 

profits, damage for, in, 148,214 

Direction, 

civil court, of, binding on L. A. 
court, 292 

Discharge, 

burden, of, is no investment, 
302 

Discovery, 

Order XI, r. 12 C.F. C, under, 
in L. A. proceedings before 
court, 3-12 

Disinclination, 

part with, to, not to be consi¬ 
dered in valuation, 217, 219. 

Dismissal, 

appeal against order refusing 
to * i «'t aside, 349 

application, of, under Or. IX, 
r. 13 C. 1\ C. 342, 313 

Disposal, 

deposit, of, by court, 302 

land, of, after notification not 
to bo considered, 218 
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Disposition, 

lucrative and advantageous, 
market value to be determi¬ 
ned according to. 171 
market value not to be deter¬ 
mined according to present, 
171 

Dispossession, 

sudden, compensation for, 100. 
102 

Dispute, 

apportionment, as to.reference 
to court when, io.'t, 218 
damage, as to, lvlerence to 
collector of, 49 

title, as to. deposit of compen¬ 
sation when. 2S(i 

Distinctive features, 

apportionment, of, 27>l 

District, 

collector under the Act means 
collect or of ii. 0 
court is L. A. Court. 22 
declaration to contain tin*, 
where the land i- situate, A? 

Judge, Additional, jurisdiction 
of, to hear L. A. cases, 22 

Document, 

power of colleetor to enforce 
attendance of witnesses and 
production ot, si), 
power of otlicer especially 
appointed by loctil govern¬ 
ment to enforce attendance 
of witnessess and production 
of, 218 

Duty, 

appellant, of, 2o5 
award or agreement exempt 
from stamp, 227 

court, of, in determining com¬ 
pensation. l‘.)5 

delegation of, by collector, 21 

Dwelling house, 

construction of, for workmen 
is a public purpose, 210 


£ 

Earning, 

damage for injurious affection 

Of; 118 

damage for loss of, 207 

„ trade, 208 

Earth, 

land includes things attached 
to earth or permanently fas¬ 
tened to anything attached 
to, 0, 12, lb 

Easement, 

acquisition of. 1 1 
compensation for interference 
with, .11 

encumbrance includes, 97 
land include-, 9. I | 
land vests free from, 11 
person intere-i. d in, is a person 
interested. 27 
what i- not, 12 

Effect, 

acquisition, of, 20 
collector’s possession, of, on 
revenue sale-, 09 
notice, of M-rvico of, <>f! 
omission to claim, of. 70 
omission to claim in due time, 
of, 71 

retrospective, of Act I of if~>94 ; 
7 

retrospective, of sec. 4 of Act 
I of 1891. 17 

rot rospect ive, of sec. 5 A of Act 
I of 1891, A2 

Encumbrance, 

acquisition vests land free from, 
2b 

compensation for interference 
with, 11 

includes easements, 14, 97 

„ interest in trust pro¬ 
perty, 99 

includes leases and under¬ 
leases, 1)7 

includes mortgagee’s lien,4)8 
includes widow’s interest, 98 
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English law, 

application of. in interpretation 
of the* Act, 7 

married women under, entitled 
to act, 10 

Enquiry, 

adjournment of, SO 
apportionment, as to. 74, 78 
award based on, and inspect ion, 
HO 

claims, into, 78 
collector, by. 78, 7 1 
collector, by. not judicial. 7G 
company’, when land acquired 
for, 817 

judicial, by collector not, 70 
matters It) be considered and 
neglected in, 91 
measurement, into, 78, 70 
nature of collectors, 100 
power of collector for. HD 
power of collector to summon 
and enforce attendance of 
witnesses and production of 
documents in, SO 
scope of, on reference, 188 

value, into, 78, 77 

Entitled, 

act, to, committees or managers 
of lunatics, 11 
„ .corporations. II 
„ ,, , court of yyards. 11 

., . executors, 12 
,. , guardians of minors, 

11 , 18 

,, ., , married women, 11, 48 

„ „, persons, 10, 41 

„ ,, , persons free from disabi 

lily, 10 

„ „ , pd'sons with adverse 
interest not, 11 
„ , receivers, 11 

„ ., , shebaits, 48 

,, , trustees, 42 

Entry, 

acquisition, before, 40, 17 
* damages for, 1!) 
notice of, 17 
obstruction to, 49 
powers of, 40 
right of, 92 
rules of, 48 


Erection, 

buildings, of, is investment, 302 


Estates Land Act, 

eflect of, on mucMlka for 
apportionment, 272 

Estimate, 

market value, of, modes of, 

148, I no 

over, claim of, is not falso 
statement, 70 


Estoppel, 

tenant, of, in apportionment, 
279 


Evidence, 


award by collector per sc no, of 
market value. 83 
„ „ when conclusive, 

of apportionment, 
240 

court of neighbouring 
lands is valuable, of market 
value, J.(! I 

collector not bound to consider, 


70 

decision of court to be based 
on, J8.1 

partv referring must produce, 
117 

sale, of, where no, 1G9 


Exaggerated, 

claim, or over-estimate of, is 
no false statement, 70 

Exchange, 

grant of other land in, 280 
Exclusive, 

jurisdiction of L. A. court, 34, 
180 

Execution, 

enfuicemont of award by, 237 


Executors, 

trustees and, are persons en- 
lilh d to act, 42 

Exemption, 

lands, of, from acquisition, 10 
stamp duty, from, of awards 
and agreements, 337 



488 


SUBJECT INDEX 


Ex parte, 

decree, appeal against order 
refusing to set aside, 

319 

. application to sot 
aside, 34 L 

Expenses, 

change of residence, for, 212 
removal, of, to tenants-at 
-will, 212 

Expert, 

opinion on land values, value 
of. 158, 193 

Extension, 

limitation, of, for appeals, 354 
, „ , for reference, 122 

Extent, 

depo-it, of, by colh'ctor, 283 
L. A. Act, of, 1,(5 

Extravagant, 

claim, costs against, 24U. 212 


F 

Failure, 

collector, of, to deposit in 
court, 2 S 9 

Collector’s, to send statement 
to court, result of, J31 

False, 

information, liability for fur- 
nising. 73 

statements, dishonestly. punish¬ 
able under sec. 177 I.F.C., 73 

Features, 

distinctive, of apportionment, 
251 

Fee, 

awards and agreements exempt 
from stamp duty and. 337 

pleader’s, assessment of, 211 

Ferry, 

compensation for damage to, 

12 , 222 


Fifteen per cent, 

statutory allowance of, on 
market value, 149, 214 
„ allowance of, not pay- 
,, able on da¬ 

mages, 210 

,, „ of, not allow¬ 

ed under the 
Bombay Im¬ 
provement 
Act, 217 

., .. of, not allowed 

under the 
Calcutta Im¬ 
prove me nt 
Act. 217 

,, ,, of, when not 

allowed, 217 


Final, 

award of collector when to bo, 

87 

,, ,, „ to be, must be 

filed, 87 

„ ,, is, subject to 

the right to 
apply for re¬ 
ference, 207 
decision of L.A.court when,282 
of local government on 
objections to acquisi¬ 
tion, 50 


Fine, 

imprisonment or, on conviction 
for obstructing acquisition, 
320 

penalty of, for refusal to allow 
inspection of mines, 391 


First, 

contingency for deposit of 
compensation in court, 289 

step in the judicial proceeding, 
application for reference 
is, J Hi 

Fishery, 

rights not land within the 
meaning of the Act, 12 

Form, 

awards, of, by court, 235 
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Forum, 

appeal, of, against apportion¬ 
ment, 281 

Franchise, 

claim for damages to, 12, 222 

Free, 

encumbrances, from, land vests 
on acquisition, 20, 92 

Fresh, 

declaration not necessary for 
acquisition of whole, 329 

Friend, 

next, when person interested 
can appear by, 11 

Front, 

land, valuation of, on belt 
system, 105 

Functions, 

collector, of, 23 

delegation of, by collector. 31 
„ „ , by court, 14(5 

Furnishing, 

false information, penalty for, 
73 


G 

Garden, 

entry into, 47 

land, market value of, 132 

Gazette, 

agreement for acquisition for 
company to be published in 
official, 322 

declaration, publication of. in 
official. 53 

extension of the D. A. (Mines 
Act), publication of the 
notification of, in official, 3(53 
* preliminary notification for 
acquisition, publication of, 
in official, 4(5 

rules, publication of addition 
• and alteration of, in official, 
357 


General, 

Clauses Act, British Indian 
as defined in, 7 
„ „ , land as defined 

in, 13 

notice of acquisition, GO, G1 

Ghatwali tenure-holder, 

apportionment between land¬ 
lord and,257 
person interested, is a, 24 

Godown, 

acquisition of, 333 

Goodwill, 

damage for diminuition in 
value of, 2K> 

Government, 

acquisition of land in India 
by, 28 

„ of Crown lands 
bv, 17 

„ vests land in,20.92 
., when does not vest 

,, mines «fe miner¬ 

als in, 373 

„ when, claims to be 
the full owner, 
18 

apportionment between, and 
tenants under it, 273 
authority to acquire land is 
vested in, 41 

award by collector binding 
on, 83 

„ . to support, bv evidence, 

148 

claimant, as, 18,122 
collector is agent of, 29 
consent of local, before acqui¬ 
sition for company, 317 
custodmn of public interest, 37 
decision of, that land is needed 
for public purpose is final, 50 
extension of L. A. (Mines) Act 
by, 303 

interest if to be allowed to, 244 
L. A. collector an officer of, 28 
local, acquisition of the whole 
by, 320 

„ , appointment of special 
judicial officer by, 10 



490 


SUBJECT INDEX 


Government ( coiitil .), 

local, appointment of special 
officer by, 9. 28 
, decision of. on objection 
to acquisition is final. 50 
j. » pos-es.-ion under orders 
of. in ease of urgency, 99 
„ , power of, to make rub's, 
3 ,) < 

, } , , to prevent wor¬ 

king 1 ol‘ mines, 
580 

.. , .■ officer of, to 

inspect mines, 
59 L 

, publication of prelim i- 
nary notification lor 
nrqui-ition by. 10 
„ . ..of declaration by. 53 
mineral right - ol, '.Kit; 
part\ in v« teience i-. lMO 
reference when, claims land as 
owner. 122 

suit against, for recovery of 
compensation 'JfN 
suit by, for ncoviry of com¬ 
pensation, 29 s 
trespass b\. tin 

wiredrawn] > from acquisition 
by, 32(5 

Granites, 

valuation for acqui-itiou of.jsl 

Grant, 

other land, of, in exchange for 
compensation, 2s() 

Grass, 

immovable properly does not 
include, .13 

Gravels, 

valuation of, 181 

Grave yards, 

excluded from acquisition; 54 
manner of valuation of. 188 

Grounds, 

statement of, of award is judg¬ 
ment, 235 

„ , of objr ciion to 
collector’s 
award in refer¬ 
ence, 105 


Growing, 

crops, immovable property 
docs not include, 13 
damage for. crops, 118 

Guardian, 

appointment of, by court or 
collector, If 

minors, of, entitled to act, 11, 48 
powem of. to withdraw com¬ 
pensation) 292 

H 

Hand, 

award of collector to be under 
his. 71 

Hearing, 

ohjiction. of. to intended 
acquisition by collector, 50 
notices of, in court, J31,133, 
1 1(5 

procedure of, in court, 113 

High Court, 

appeal from award lies to, 315, 
lift) 

appeal from decrees of, lies to 
Privy ('oiincil, 313 
appeal to. is subject to provi¬ 
sions off’. P. (51!?, 317 
jurisdiction of, to p-vi-e collec¬ 
tor’s award, 84 
„ , to revise collec¬ 
tor's refusal 
to refer, 12(5- 
13U 

High price, 

market value when claimant 
buying at, 1(52 

Hills, 

valuation of land in, 185 

Hindu, 

undivided family, market value 

of rights of female members 
of. in joint family property, 
22, 111 
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Hindu (conld ), 

widow is incompetent to 
alienate, 290 

„ , investment of compen¬ 

sation for acquisition 
of the estate of, 301 
„ , payment of compensa¬ 

tion to, iS02 

,i , person interested, 22 

Holiday, 

limitation for reference when 
the last day is a, 120 

House, 

dwelling, acquisition of part 
of a. 310 

dwelling, erection of, for 
workmen is a public 
purpose. 310 
, notice In-fore entry 
into. 17 

.. , obj< it ion to the 

acquisition of part 
of a, 020 

,, , reference to court 

whether land 
acquired is part of 
a. 020 

,, , what i- part of a. 002 

„ , withdrawal of objec¬ 

tion to acquisition 
of part of a, 029 

Hypothetical, 

building schemes, valuation 
by, 172, ITS 

rent no lest of market value. 
170, 172 

I 

Idiots, 

committees or managers of, 
are entitled to act, 11 
committees or managers of, 
. not entitled to alienate or 
sell, 4 l, 289 

Idle, 

speculation in estimating mar¬ 
ket value should be avoided, 
172 


Immediate, 

notice of award by collector to 
be, 87. 88 

Immovable, 

property, damage for injurious 
otfeelion of, 148 

property, ‘land’ used in the 
sense of, 18 

Imperative, 

separate notice of apportion¬ 
ment, 252 

Imprisonment, 

penalty for obstructing acqui¬ 
sition is. 326 

Improvement, 

market value is not cost of 
pure.hage and, 151 
outlay or. without sanction of 
collector after notification 
nmlers. 4 not to be consi¬ 
dered. 218, 227 

Inalienable, 

deposit of compensation when 
land is. 286 

investment of compensation 
when land is, 800 
properly set apart for religious 
or charitable purposes is, 291 

Inam, 

land, valuation of, 179 
service, owners of, incompetent 
to alienate, 290 

Includes, 

meaning of, in interpretation 
clause*. 12 

Income, 

present, unfair to assess value 
according to, 17J 

Incompetcncy, 

act for minors, to. It, 15 
alienate, to. is second con¬ 
tingency for deposit, 289 

Incompetent to alienate, 

Hindu widows are, 290 
karta of Mitakshara joint 
family is, 291 
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Incompetent to alienate (could), 

lunatics, idiots and minors 
are. 289 

owners of service inmns are, 
290 

per.-ons to whom Letters of 

Administration granted are, 

0(10 
—i'-j 

trustees and shohaits are, 291 

Increase, 

value, in, by user after acqui¬ 
sition is not to be con.-i- 
dered, 2IS 

value, in, by u>er after acqui- 
sition of other lands. 21S 

Indemmity, 

owner, to. is the principle of 
compensation, lb 1 

Indian Companies Act, 

company, means company 
registered under the, 10, 3(> 
company, acquisition for, regis¬ 
tered under the, 1, 00. 319 

Indian Penal Code, 

fa'Uuv to file statement of 
claim under ss. 9 A 19 is 
. punishable under ss. 17f> A 
170 of the, 72. 79 

Indicium, 

sales are. of value, 139 

Industrial Concerns, 

companies, are. 310 
erection of dwelling houses for 
workmen of, 310 
provision for amenities for 
workmen of, 310 

Information, 

false, liability for furnish¬ 
ing, 73 

Infringement, 

privacy, of, damage for, 201 

Inherent, 

power of court to order refund, 
303 

power of court to stay proceed¬ 
ings, 251 


Injurious affection, 

damage for, 148.199 
damage for, when other lands 
acquired, 201 

damage for, when other lands 
not acquired, 203 
difference between damage for, 
and for severance, 201 

Injury, 

compensation to damage 
without. 220 

compensation for damage for. to 
mines. 389 

Inspection, 

mines, of, 380. 382 
penalty for refusal to allow, of 
mines, .’91 

plan of acquisition, of, 53 

Intending, 

purcha-er is a person interes¬ 
ted. 27 

seller not a necessary party, 300 

Interest, 

award of, by court, 213 
award of, bv court, discre¬ 
tionary, 2-13 
compensation, on, 310 
deposit of compensation in 
court to avoid, 287 
exchange of land with a per¬ 
son having a limited, 280 
government when entitled 
to, 241 

mortgage money, on, not pay¬ 
able on acquisition before 
due date. 277 

payment of, by Collector, 310 
reversioner’s, protection of, by 
deposit, 288 

secretary of state, of, in com¬ 
pensation money, 133 
separate, in land, valuation 
of, 19 

statutory allowance, on, 245 

Interested, 

persons, include persons 
claiming interest in com¬ 
pensation, 21 
who are persons, 9, 20 
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Interlocutory, 

order, order of investment 
is, 305 

Investigation, 

damages, as to, 50 
preliminary, 46,47, 48 

Investment, 

appeal against order of, 308,310 
charge, payment of, is no, 302 
cost of, payable by collector, 
300 

court, by, 300 
erection of building is, 802 
government or other securities, 
in, 300 

order of. interlocutory order,305 
procedure for, 305 
suit against order of, 300 
temporary, 310 


J 


Joint, 

claimants, service of notice on, 
(if) 

family, Mitak-harn, power of 
karta of, to alienate, 291 

Judge, 

additional district, jurisdiction 
of, to hear L. A. ca>es, 33 

district, court of, is court 
having jurisdiction, 32, 38 

Judgment, 

statement of grounds in awards 
of court is, 235 


Judicial, 

enquiry by collector is not, 76 
oflicer, appointment of special. 

by local government, 10, 32 
officer, collector is not a, 29 
order, refusal of collector to 
refer is, 127 

proceedings beforo collector 
are not, 82, 91 

Jurisdiction, 

additional district judge, of, to 
hear L. A. cases, 33 
cjvil court, of, in L. A. matters 
35 


Jurisdiction ( conld ), 

civil court, of, to review collec¬ 
tor’s award, 80 

civil court, of, to enquire 
' whether the acquisition is 
for public purpose, 57 
civil court, of, to question vali¬ 
dity of declaration, 57 
collector, of, 30 

collector, of, under L. A. 

(Mines) Act, 375 
court, of, to add parties, 143 
court, of, to decide questions 
of title, 141 

exclusive, of L. A. Court, 
34,180 

High Court, of, to revise collec¬ 
tor’s award, 86 

High Court, of, to set aside 
order of refusal of collector 
to refer, 126 
L. A. court and its, 33 
nature of, of L. A. Court, 339 _ 
source and origin of civil 
court’s, 136 


K 

Karta, 

power of, of Mitakshara joint 
family to alienate, 291 

Knowledge, 

clicet of, of L. A. proceedings 
when no not ice served, 67 

L 

Lakhlraj, 

landlord what to prove when 
land claimed as, 269 

Land, 

Acquisition Act, 1 

Acquisition ( Mines) Act, 363 

acquisition at cost of local 
authority or company, 835 

acquisition of, in India by 
government, 28 

acquisition of, for company, 
1,815 

acquisition of, by collector. 
9, 28 

acquisition court defined, 9, 31 
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Land (contil). 

adaptihility or potential value 
of, 171 

agricultural, valuation of, 179 
apportionment of compensa¬ 
tion for. 2 IS 

apportionment between owners 
of, ami building. 251 
award of compensation for, 74 
benefits to arise out of land, 
includes, 9 

bliati, apportionment of com¬ 
pensation for, 2152 
bliogrn. apportionment of com¬ 
pensation for, 275 
buildings, includes* 12 
bu-ire, in Calcutta, market 
value of. 1S2 

cantonment. acquisition of, IS 
cantonment, apportionment of 
compensation for. 27 1 
charge - on land, includes, 12 
claim for acquisition of, tit), OS 
collector to take order for ac- 
qui.-ilion of. 5S 
crown. acquisition of. 17 
damage when collector takes 
po«.v*ssiou of. 1 IS' 
damage to, for injurious ailec- 
lion. 1 IS 

damage in. for severance. 1 IS 
damage for dimimiilion of pro- 
lit*! from, MS 

decision of local government 
on objection to acquisition 
ot. i- final, 50 

declaration of intended acqui¬ 
sition of, 52 

demand for, is a factor for 
considering market value*, 
171 

depo-it when no person com¬ 
petent to alienate, 2S0, 2S9 
en.-ment', includes, 1 1 
eflect of acquisition of, 20 
enquiry into the measurement 
of.7l.7H 

enquiry into tie respective in- 
t< resits of pii 'ons interested 
in, 74, 7H 

enquiry into the value of, 74, 
77 

garden, market value of, 102 


Land ( contil ), 

hearing of objections to acqui¬ 
sition of, 50 
inarn, valuation of, 179 
investment oE compensation 
for, 200 

land covered with water, in¬ 
cludes, 10 

lakiiiraj, what landlord has to 
prove when land claimed as, 
209 

limit to acquisition of, 40 
market value of, determina¬ 
tion of, MS, 151. 154 
market value of, to be deter¬ 
mined in aggngaie, 150 
marking out of and making 
plan of acquisition of, 59 
matters to he considered in de¬ 
termining market value of, 
MS 

matters to be neglected in de¬ 
termining market value of 
land, 217 

measurement of. 59 
mines, includes, 12 
minis, apportionment of com¬ 
pensation for, 2(52 
mudos of estimating market 
value of, 15S 

municipal area, in, market 
value of, ISO 

notices for acquisition of. (50 
notice by court to collector 
when objection is regarding 
area of, 121 

objections to acquisition of, 1(5 
person int( rested in, 1). 20 
person intere-led in easement 
a (feeling, 27 

possession of, after award, 92 
po-sos-ion ol, before award, 99 
preliminary investigation be¬ 
fore acquisition ol, 4(5 
prospective increase in value 
of. not to be considered, 220 
publication of declaration for 
an position of, 52 
publication of preliminary 
notification before acquisi¬ 
tion of, 1(5 

recognised modes of deter¬ 
mining market value of, 157 
reference to court for dcl< rmi- 



SUBJECT INDEX 


493 


Land ( contd ), 

nation of objection to mea¬ 
surement of, 105 
reference to court for determi¬ 
nation of objection to amount 
of compensation for, 105 
reference to court for determi¬ 
nation of objection to ap¬ 
portionment of compensa¬ 
tion for, 105 

reference to court when govern¬ 
ment claims, as owner, 122 
statement of claim of persons 
interested in. 00 
statement of claim of persons 
interested regarding the 
rents and profits of. 72 
statement of collector regard¬ 
ing situation, extent etc. of, 
in reference, 121 
statutory allowance for acqui¬ 
sition' of, 2lt 

suit to recover compensation 
for, 297 

temporary occupation of, 512 
tender of compensation for, 
28(5 

things attached to the earth or 
permanently fastened to any¬ 
thing attached to the earth, 
includes, 9. 15 

toka, apportionment of com¬ 
pensation for, 252 
trees, includes, 15 
unregistered sales of. no evi¬ 
dence' of market value. JOl 
user after acqu>iLion,of,damage 
caused hv, 225, 221 
user after acquisition, by, pros¬ 
pective increase in value of. 
221 . 220 

valuation of, subject to per¬ 
manent lease, IS9 
valuation of, subject to tempo¬ 
rary lease, 190 

valuation of, subject to restric¬ 
ted user, IKS 

valuation of, with buildings, 
1S5 

valuation of agricultural, 179 
valuation of inam, 179 
valuation of separate interests 
in, 19 

vested cannot be divested, 95 


Land {contd), 

vests free from encumbran¬ 
ces, 20, 92 

waste and arable, possession 
of, in case of urgency, 99 
what it means and includes, 143 
when does not vest. 95 
withdrawal from acquisition 
of, 520 

Landlord, 

apportionment between, and 
ghalwalli tenure bolder, 257 
apportionment between, and 
licensee, 275 

apportionment between, and 
mourasi mnkurari tenant, 
200 

apportionment, between raiyal 
and undor-rnivat, 200 
apportionment between, and 
tenant, 255 

apportionment between, and 
tenant in ror-pect of accreted 
land, 257 

apportionment between, and 
tenant not having permanent 
right, 205 

apportionment between, and 
tenant with transferable 
right of occupancy, 204 
apportionment between, and 
tenant when rent is enhan¬ 
c'd de, 205 

apportionment between, and 
tenant from year to vear, 
208 

apportionment between, and 
tenant-at-will, 209 
apportionment between, and 
tenure holder, 255 
covenant for apportionment be¬ 
tween, and tenant. 271 
what has, to prove when land 
chuim el lakhiraj, 209 

Law, 

acquisition, of, in England, 2 
acquisition) of, in India, 5 
acquisition, of, before Act X 
of 1870, 5 

acquisition, of. of mines and 
minerals, 505 

English, application of, in tho 
construction of the Act, 7 
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Law (con til .), 

English, preliminary investi¬ 
gation under, 4.7 

Lease, 

encumbrance includes, 1)7 
land, of, does not pass mines 
and minerals, 978 
market value of land subject 
to permanent, 1N9 
market value of land subject 
to temporary. 190 

Leave, 

appeal to Privy Council, for, 
;tr>(i 

Lessee, 

apportionment between lessor 
and, when lease has expir¬ 
ed. 270 

holding over is a person inter¬ 
ested, 'Jo 

person interested, is a, 20 
person interested, is a. in 
working mines, .“>89 

Letters of Administration, 

persons to whom, granted are 
incompetent to alienate, 292 

Liability, 

collector, of, to he sued, 90 
compensation, to pay, to per¬ 
sons lawfully entitled there¬ 
to, *280 

Licensee, 

apportionment between land¬ 
lord, and, 279 

Lien, 

mortgagee’s, an encumbrance, 
98 

mortgagee’s, transfer of, to com¬ 
pensation money after ac¬ 
quisition, 98 

Limit, 

acquisition, to, 49 

Limitation, 

appeal, for, 959 

extension of the period of, for 
appeal, 951 

extension of the period of, for 
reference, 122 


Limitation ( contd), 

extension for minority of the 
period of. for reference, 122 
reference, for, 10(3, 117 
reference, for, under sec. 49, 
991 

reference, for, runs from date 
of award, 119 

referenc, for, time for copy of 
award not excluded from 
computation of, 121 
suits, for, when collector re¬ 
fuses to award, 109 
suits, for. to recover compen¬ 
sation money, 299 

Limitation Act, 

application of, to L. A. Act, 120 
application of Ss. 4,12, 18 of, 
to L. A. Act, 121 

Limited, 

interest, grant in exchange of 
other lands to persons hav¬ 
ing, 2*0 

power of collector, 91 

Local, 

authority or company, acquisi¬ 
tion of land for 995 
authority or company, adduc¬ 
ing evidence bv, 995 
authority or company, appear¬ 
ance* by, 995 

authority or company, charges 
of and incidental to acquisi¬ 
tion to be paid by, 9135 
authority or company, cons¬ 
truction of L. A. (Minos) 
Act when land acquired has 
been transferred to, 999 
authority or company defined, 
995 

authority or company, demand 
of reference by, 995, 99(3 
authority or company, not a 
necessary party in L. x\. 
proceedings, 99(3 
government, acquisition of land 
for company by, 915 
government, agreement with, 
for acquisition of land for 
company, 920 

government, construction of 
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Local (c ontd\ 

airways etc., for working 
mines as prescribed by, 388 
government, collector to sub¬ 
mit objections to acquisition 
to, 50 

government, decision of, final, 
50 

government, declaration, pub¬ 
lication of, by, 53 
government, declaration, pub¬ 
lication of, for acquisition of 
mines by, 372 

government, failure of, to pay 
compensation for working 
mines, 385 

government, notice to, before 
working of mines, 370 
government, order for acquisi 
tion by, 58 

government, payment of com¬ 
pensation by, for injury to 
mines, 1589, 390 

governvent, payment of neces¬ 
sary costs of repairs by, 392 
government, power of, to make 
rules, 357 

government, power of, to pre¬ 
vent working of mines, 380 
government, power of officer of, 
to inspect mines, 391 
government, previous consent 
of, for acquisition for com¬ 
pany, 317 

government, previous enquiry 
by, for acquisition for com 
pany, 317 

government, publication of de¬ 
claration for acquisition by, 
53, 372 

government, publication of pre¬ 
liminary notification for 
acquisition by, 46 
government, repairs by, for 
improper working of mines, 
385 

government, sanction of, for 
• acquisition of whole, 331 
official gazette, collector bound 
by declaration in, 30 
official gezette, publication in, 

. of agreement for acquisition 
of land for company, 322 

32 


Local ( contd ), 

official gezette, publication of 
declarations in, 53, 372 
official gezette, publication of 
preliminary notification for 
acquisition in, 46 
self government, acquisition 
for public purpose is for, 39 

Loss, 

earnings, of, damage for, 148, 

207 

trade; earnings, of, damage for, 

208 

Lucrative, 

advantageous, and, disposition, 
market value according to, 
169 

advantageous, and, disposition, 
determination of, 171 

Lunatic, 

committee or managers of, en¬ 
titled to act, 11 
incompetent to sell, 44 

M 

Machinery, 

land includes, 15 

to settle compensation in Eng¬ 
land, 111 

to settle compensation in India, 
112 

Madras, 

High Court, views of, when 
collector refuses to refer, 127 
mirahi lands in, apportionment 
in case of, 262 

Magistrate, 

conviction by, for obstructing 
acquisition, 326 
enforcement of surrender by, 
32C 

Mahal, 

noabad, apportionment of com¬ 
pensation for, 274 

Majesty, 

His, in Council, appeal to, in 
L. A. cases, 343, 355 
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Manager, 

lunatic, of, competent to act, 11 
lunatic, of, incompetent to sell, 
11 

Manufactory, 

ncqusition of part of a house, 
building or, 829 
part of a building, house or, 
what is, 382 

reference to court for deter¬ 
mining whether land ac¬ 
quired is part of a house, 
building or, 329 

Market value, 

Act, not defined in the, 151 
acquisition of bazar, for, 171) 
adnptibility or potential value 
to be considered in determin¬ 
ing, 174 

agricultural land, of, 17b 
antiquities, ancient monuments, 
granites and gravels, of. 18-1 
bazar, of, 1 1 9 
brick fields, of, 187 
bustee lands, of, 182 
combination of methods in 
determining, It>5 
compensation means damage 
and, 1 18 

defined by High Courts, 151 
determination of, in the aggre¬ 
gate, 150 

expert opinion on, 193 
garden land, of, 182 
hypothetical building schemes 
in determining, 178 
iiiam lands, of, 170 
land with buildings, of, 185 
land subject to restricted user, 
of, 188 

matters to he considered in de¬ 
termining, 148 

matters to bo neglected in de¬ 
termining, 217 
modes of estimating, 158 
municipal area, of land in, 180 
property subject to permanent 
lease, of, 189 

property subject to temporary 
lease, of, 100 

recognised methods of deter¬ 
mining, 157 


Market Value ( could ), 

rental basis for determining, 
100 

sales to prove, 158 
sales to prove, must be at the 
time of notification under s. 
4.1(50 

sales, compulsory, no evidence 
of. 101 

sales, nature of, to prove, 105 
sales, unregistered, to prove, 
101 

sales to prove, when claimant 
buys cheap. 102 
sales to prove', when claimant 
buys at high price, 108 
soli's, when no evidence of, 100 
statutory allowance on, 110,214 
structures, of, 10L 
structures, architectural, of, 
101 

Married women, 

entitled to act. 10 

Matters, 

to he considered find neglected 
by collector in determining 
compensation, 01 
to l e considered by court in 
determining compensation, 
1 

to bo neglected hv court in de¬ 
termining compensation, 217 

Measure, 

damages, of, 210 

Measurement, 

acquisition, before, 50 
collector, by, 50 
enquiry into objections to, 71 
obje ction to, power of court to 
consider, 180 
obstruction to, (50 
reference to court for determi¬ 
nation of objection to, 105 

Memorandum, 

appeal, of, court fees payable 
on, 851 

Methods, 

combination of, in valuation, 
195 
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Methods ( contd ), 

recognised,of determining mar¬ 
ket value, 157 

Minerals, 

apportionment of compensa¬ 
tion for, 275 
meaning of, 571 
right of government to, 506 
what are, 571 

Mines, 

acquisition of land under 
which, and minerals lie, 360 
Act, L. A, 559 

compensation for acquisition 
of. and minerals, 385 
Crown, right of, to, and 
minerals, 30,7 

damage for improper working 
of, ;587 

declaration that, are not 
needed, 372, 5,7 I 
declaration in ease of acquisi¬ 
tion of, 371 

declaration restraining to 
work, 389 
delined, 5,70 

i‘fleet of statement by collector 
that, arc not needed, 3,75 
land includes, 13 
local government to pay com¬ 
pensation for injury to, 389 
manner of working, 386 
measure of compensation for 
preventing the working of, 
381 

mode oE ascertaining persons 
interested in, 382, 383 
mode of determining compen¬ 
sation for acquisition of, 382 
383 

notice before working of, 376, 
379 

owners, lessees and occupires 
of, 384 

penalty for improper working 
of, 385 

penalty for obstruction to ins¬ 
pect, 5,91 

persons entitled to work, 376 
1 ) 0 wer of local government to 
inspect, 380, 382, 391 


Mines (contd), 

power of local government to 
prevent or restrict working 
of, 380 

property in, 369 
recovery of damages for impro¬ 
per working of, 387 
right to. by adverse possession, 
378 

right of government to, and 
minerals, 366, 367 
right to work, 385 

what it means and includes, 
370 

when can he worked. 576 

Mining communications, 388 

Minor, 

guardians of, entitled to act, 11, 
2!X) 

guardians of, no right to waive 
compensation, 13 
guardians of, not competent to 
alienate, 289 

Minority, 

extension of limitation for re¬ 
ference', no. for, 122 

Mirasidars, 

persons iiitereslod, are, 21 

Mirasi land, 

apportionment of compensa¬ 
tion for, in Madras, 266 

Mistakes, 

declaration, in,power of collec¬ 
tor to cure, 31 

Modes, 

service of notice, of, 6-1 
valuation, of, 157 
valuation of mines, and miner¬ 
als, of, 382, 385 

Mortgage, 

interest payable on, ceases on 
acquisition, 277 

Mortgagee, 

lien of, encumbrance includes, 

. 98 

lion of, transferred to compen¬ 
sation money, 98 
person interested, is a, 26 
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Mortgagor, 

apportionment between, and 
mortgagee, 1275 

Mosque, 

declaration not to include, 51 

Mourasi, 

mokurari tenants, apportion¬ 
ment bet. landlord and, 250 
mokurari tenure holders are 
persons interested, 23 

Movable, 

property, damage for injurious 
affection of, 118 

Muchilika, 

apportionment when there is, 
272 

Municipal, 

area, market value of land in, 
180 

land, acquisition of, 16 
town, market value of land in. 
181 

Municipality, 

acquisition of land when, 
claims as full owner, 18 

N 

Nature, 

enquiry, of, by court, 116 
jurisdiction, of, of L. A. court, 
330 T - 

proceedings, of, in court, 110 
suits, of, to recover compensa¬ 
tion, 297 

Necessity, 

provision of suit for recovery 
of compensation, for, 296 
succession certificate for with¬ 
drawing compensation, for. 
307 

Next, 

friend, appearance by, 11 

Noabad Mahal, 

apportionment of compensa¬ 
tion for, 274 


Non-compliance, 

notice, with, to file claims be¬ 
fore collector. 73 

Non-observance, 

rules, of, 358 

Non-occupancy, 

raiyats, apportionment betwceiv 
raivats and, 268 
raivats are persons interested, 
21 

Notice, 

acquisition, of, by collector, 60' 
0i 

award, of, by collector, tS7, 88 
collector, by, of clear 35 days, 
60.61 

collector, by, defective, when, 
63 

collector, by, imperative, 02 
collector, bv, mode of service 
of. 04 

collector, by, occupier, to, 60 
collector, by, persons interes¬ 
ted, on, 62 

collector, by, possession, of, 
before award, 100 
contents of, by collector, 60, 61 
court, by, of hearing, 133 
court, by. service of, 131 
effect of service of, by collector, 
66 

proof of service of. by collector, 
325 

public, by collector, 40 
remedy of persons who have 
no, by collector, 96 
special, by collector, 62 
suit, of, for anything done 
under the Act, 337 
waiver of, (57 

Notification, 

publication of preliminary, in 
official gazette, 46, 48 


o 

Oath, 

authority of collector to admi¬ 
nister, 30 
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Object, 

nature and, of L. A. Act I of 
1894, 5 

reasons, and, of L. A. (Mines) 
Act XVIII of 1885, 968 

Objection, 

acquisition, to, 50 
acquisition, to, when does not 
lie, 52 

amount of damage, to, 49 
apportionment, to, 105 
award, to, 84 
compensation, to, 105 
decision of local government 
on. is final, 50 

enquiry into, as to measurement, 
74 

enquiry into, by court, 198 
hearing of, to acquisition hv 
collector, 50 

limitation for filing, to award, 
117 

notice to collector if, is to area 
or compensation, 181 
persons to whom compensation 
payable, to, 105 
report of, by collector, 50 
statement of collector in case 
of. to compensation, 121 

Obstruction, 

delivery of possession, to, 98 
entry,to, 19 

light and air, of, entitles owner 
to compensation, 27 
measurement, to, conviction for, 
60 

penalty for, to acquisition, 829 
right of way, of, entitles one to 
compensation, 27 
support, of, entitles one to com¬ 
pensation, 27 

Occupancy, 

apportionment between, and 
non-occupany raiyai, 208 
apportionment between land- 

’• lord with transferable right 
of, 20! 

non-occupancy raiyats, and, are 
persons interested, 2! 

Tamil, compensation payable 
to, 181 


Occupation, 

compensation for temporary, 
912 

persons acquiring interest by 
user and, are persons inter¬ 
ested, 26 

proof of title and, by claimants, 
258 

temporary, in case of urgency, 
912 

Occupiers, 

notice of acquisition to, 60, 61 
owners, lessees and, of mines, 
981 

persons interested include ow¬ 
ners and. .‘>88 

Offer, 

compensation, of. in case of 
sudden dispossession, 100 
evidence of, to prove market 
value, 161 

Officer, 

collector includes special, appo¬ 
inted by local government, 
9, 28 

government, L. A. collector is 
a. 28 

judicial, appointment of, by 
local government, 10 
power of, of local government 
to inspect mines, 891 

Official, 

gazettee, publication of agree¬ 
ment with company in, 922 
gazette, publication of declara¬ 
tion in, 58,1(M) 

gazette, publication of prelimi¬ 
nary notification in, 40 
gazette, publication of rules in, 
.51)/ 

Omission, 

claim, to, condonation by colle¬ 
ctor for, 288 
claim, to, elfect of, 70 
effect of, to claim damages, 234 
ettect of, to claim in due time, 
71 

reference, to claim, 108 
refusal or, to claim, court’s 
power in case of, 280 
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Omission {could), 

slntutary allowance, to claim, 
court’s power in ease of. 235 
sufficient reason for, to claim, 
court’s power to enquire into, 
231 

sufficient reasons for, to claim, 
what art*, 231 

Onus, 

apportionment, in case of, 253 
lakheraj, when land 
claimed. 205) 

market value, to prove, 147 
permanent tenancy, of proving, 
200 

portion of a house, manufactory 
or building, in case of acqui¬ 
sition of, 331 

Open, 

court, proceedings to be in, 115 

Opinion, 

expert, a recognised method of 
valuation. 157 

expert, value of, in determining 
market value, 15)3 
witnesses, of. as to value of 
land, 225 

Orchard, 

damage for, 11)7 

Order, 

acquisition, of, collector to take, 
58 

apportionment, of, appeal aga¬ 
inst. 281 

investment, of, by court, 200 
payment of compensation, for, 
an award, 207 

power of court to, refund, 505 

Outlay, 

improvement, or, without sanc¬ 
tion of collector after notifi¬ 
cation under s. 4, 218, 227 

Over-estimate, 

exaggeration, or, of value not 
false statement, 70 

Owner, 

acquisition of part when, desi¬ 
res acquisition of whole, 32‘J 


Owner ( contd ), 

definition of. 22 
land and building, of, appor¬ 
tionment between, 251 
lessee; and occupier, person in¬ 
terested in mines includes, 

»u>»» 

mine, in relation to, meaning 
of, 581 

mine, of, liable for damage for 
improper working. 385 

Ownership, 

land and mine, of, 3(10. 


Panchamas, 

provision for houses of, is u 
public purpose, 30 

Parent tenure, 

accretion <o. apportionment of 
compensation for, 257 

Part, 

acquisition of, of a house, man¬ 
ufactory or building, 320 
disinclination of owner to, not 
to bo considered in valuing, 
217,210 

Particulars, 

land, of, notice to state, (»() 
tree.-, building-, standing crops, 
of, reference to contain, Hit) 

Party, 

appeal, in, 35 I 

appeal against order refusing 
to add,350 
appearance of, 335 
company or local authority not 
a, 3.)() 

intending seller not a, 50(> 
jurisdiction of court to add, 143 
position of, 1 K» 
reference, in, 155 
when collector not, 131 
when court should add, 143 

Patnidar, 

apportionment between zemin¬ 
dar and, 257 
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Patnidar ( contd ), 

person interested, is a, 23 
right of, to mines and minerals, 
376, 378 

Payment, 

appeal against order of, 308 
compensation, of, by collector, 
286 

contingencies preventing, by 
collector, 236 
costs, of, by collector, 28(5 
damages, for, for entry, -10 
interest, of, by collector, 280 
receipt of, under protest, 286, 
203 

reference, does not debar, 111 
reference lies even after, 250 
tender of, 286 

Penal, 

Code, failure to lile statement 
of claim is punishable under 
ss. 175, 176 of, 72 
Code, false statement in claim 
is punishable under s. 177 
of, 73 

Penalty, 

obstruction to acquisition, for, 
.‘526 

omission to claim, for, 228 
omission to file statement, for 
72 

refusal to allow inspection of 
mines, for, 301 

Permanent, 

lease, market value of land 
subject to, 181) 

rights, apportionment between 
landlord and persons not 
having, 263 

tenancy, onus to prove, 260 
tenant, apportionment between 
landlord and, 260, 26L 

Person, 

apportionment among, inter¬ 
ested, award to include, 71 
association or company, in¬ 
cludes, 22 

attaching creditor is a, inter- 
. ested, 27 

beneficiary is a, interested, 23 


Person ( contd), 

body of individuals whether 
incorporated or not, in¬ 
cludes, 22 

collector not a, interested, 22 
company includes, interested, 
22 

competent to acquire, 41 
competent to sell, 12 
deposit when, not competent 
to alienate, 286 
entitled to act, 10 
entitled to act, not, 11 
interested, 0, 21, 51 
interested, arrangement with 
286 

interested, government, in¬ 
cludes , 22 

interested, Hindu widow, in¬ 
cludes, 22 

interested, inamdar, includes, 

. 21 

interested, lessee, includes, 25 
interested, mirusidnr is a, 24 
interested, mortgagee is a, 26 
interested, mourasi mokurari- 
dar is a, 23 

i ntetested, non-ocoupa ncy 

rniyat is a, 24 

interested, occupancy raiyat 
is a, 24 

interested, owner is a, 22 
interested, patnidar is a, 23 
interested, purchaser at reve¬ 
nue sale is a, 27 
interested, reversioner is a, 23 
interested, tenant-at-will is a, 
26 

interested, trustee is, 23 
interested, who is not, 28 
interested, zamimlar is a, 23 
mode of determining, inter¬ 
ested in mines, 382 
notice to, interested, 20, 6U, 61 
objection by, interested to 
intended acquisition, 50 
offer of compensation to, inter¬ 
ested, 100 

payment of compensation to, 
interested, 286 

person acquiring interest by 
user and occupation is a, 
interested, 26 
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Person ( contii ), 

person claiming interest in 
compensation, is, interested, 
0, 21, 51 

receipt of compensation under 
protest hv, interested does 
not bar reference, 28(5 
reference by, interested, 105 

Petition, 

verification of, not required be¬ 
fore collector, 30 

Piecemeal, 

acquisition not permissible, 
10. 81 

award not permissible. 81 

Plaint, 

. application under sec. 18 is in 
the nature of a, 115 

Plan, 

acquisition, of. inspection of, 55 
acquisition, of, preparation of, 
50 

Plead, 

persons entitled to practise in 
civil courts shall he entitled 
to appear and, in L. A. pro¬ 
ceedings in courts, J 15 

Pleader, 

fees of, assessment of, in L. 
A. cases, “_> ] i 

Pond, 

acquisition of, 1(5 

land covered with water is, 1(1 

market value of, 1(5 

Position, 

collector, of, 4(5 

parties, of, in reference, I lf) 

Possession, 

adverse, apportionment bet¬ 
ween persons claiming, 278 
award, after, 02 
award, before, 00 
building, of, 100 
collector to take, after award, 
02 

compensation for, before decla¬ 
ration in case of urgency, 103 


Possession ( contd ), 

condition precedent to, 101 
consequences following, 01 
effect of, by collector on reven¬ 
ue sale, 00 

extent of collector’s, 03 
immediate, in case of urgency 
03, 00 

obstruction to delivery of, 03 
offer of compensation before 
taking, 100 

payment of compensation not 
a condition precedent to, 101 
power of collector to take, 02 
special power of collector to 
take, in case of urgency, 00 
vests land free from encumbr¬ 
ances, 02 

withdrawal of acquisition 
before, 01. 5.2(3, 328. 

Post, 

service of notice by registered, 
(55. 321 

Post notification, 

sales not necessarily to be 
ignored. 1(51 

Potential, 

value, adaptibility or, a factor 
in determining market value. 
1T L 

Power, 

collector, of, in acquisition, 00 
collector, of, in case of urgency, 
00 

collector, of, to compel produc¬ 
tion of documents, 80 
collector, of, limited, 01 
collector, of, to summon wit¬ 
nesses, 80 

collector, of, to take possession, 
02 

court, of, to award in excess of 
claim. 220 

court, of, to award less than 
collector’s award, 230 
court, of, for disposal of money, 
302 

court, of, omission or refusal to 
claim, in case of, 230 
court, of, to order refund, ‘503 
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Power ( contd ), 

court, of, to stay apportionment 
proceedings, 254 
government, of, to prevent 
working of mines, 380 
government, of, of withdrawal 
from acquisition, 91, 320, 
328 

government officers, of. in pre¬ 
liminary investigation, 46, 
314 

Preliminary, 

investigation before acquisition, 
40 

investigation, damages for, 49 
investigation, notice before hol¬ 
ding, 47 

investigation, publication of 
notification before. 16 

Premium, 

salami, or, an important factor 
in apportionment, 256 

Pre-notification, 

sales, 160 

Present, 

disposition, market value not 
according to, 171 

Principal, 

civil courl of original jurisdic¬ 
tion, court under L. A. Act 
me ans, 9, 31 

Principles, 

apportionment, of, 252 
re-in statement, of, 197 
valuation, of, 150 

Procedure, 

collector’s valuation, of, 91 
court, of, in reference, 110 
investment, for, 305 
temporary occupation, for, 313 

Proceedings, 

appeals, in, before court, 313 
i collector, before, not regulated 
by C. P. C, 30 

collector, before, when judicial, 
126 

court, before, regulated by C. 
P. C. 110.339,340 


Proceedings {contd), 

court, before, inherent powers 
of court to stay, 254 
court, in, nature of, 145, 329 
court, in open, to bo, 115 
remedy when, defective, 67 
restriction of the scope of, 
before court, 126 

Production, 

documents, of, power of coll¬ 
ector to compel, 89 

Profits, 

advantageous and lucrative dis¬ 
position. out of, market value 
from. 170 - 

damage resulting from dis- 
minuition of. 118 
present, market value not 
according to, 171 
rents and, notice by collector 
requiring statement of, 72 
statement, of rents and, 72 
statement of rents and, penalty 
for failure to submit. 72 

Proof, 

burden of, in case of perma¬ 
nent tenancy. 260 
burden of, in disputes regard¬ 
ing apportionment, 253 
burden of, in reference regard¬ 
ing valuation, 147 
burden of, when land claimed 
as lakhiraj, 269 

Property, 

market value of, subject to 
permanent lease, 189 
market value of, subject to 
temporary lease, 190 
mines, ir., 369 

Prospective, 

damage not to be considered 
in valuation, 223 
increase in value; not to be con¬ 
sidered in valuation, 221, 226 

Protected, 

monument, acquisition of, is a 
public purpose, 11 
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Protest, 

receipt of compensation under, 
does not bar reference, 28(5, 

Ol)** 

receipt of compensation with¬ 
out, bars reference, ID!) 

Provision, 

suit, for, for recovery of com¬ 
pensation, necessity of, 2!)f> 

Public, 

interest, government cib.„ an 
of, ;>( 

notice of acquisition. GO 
notice of acquisition, contents 
of. (ID, 01 

purpose, acquisition for, 1 
purpose, acquisition of protec¬ 
ted monuments is a, 11 
purpose, building quarters for 
municipal servants is. 3!) 
purpose, construction of dwell¬ 
ing houses for workmen is, 
BIO 

purpose, decision of local 

government final regarding, 
• » — 

.')< 

purpose, definition of, It) 
purpose, definition of, under 
special Acts, lo 
purpose, dharamsalas cons¬ 
truction of. is a, MB 
purpose, jurisdiction of civil 
court to go into the question 
of. .‘57, MS' 

purpose, permanent, 10 
purpose, provision for village 
site is a, ID, 11 
purpose, what it includes, MU 
purpose, what it means, ,MS 
revenue, compensation to he 
paid wholly or partly out of, 
53, nr> 

usefulness, government is sole 
judge of, 37 

Publication, 

agreement wifh company for 
acquisition, of, 322 
declaration, of, 53, 54 
market value at the date of, of 
preliminary notification, 1-18 
preliminary notification, of, 4G 
rules, of, 357 


Purchase, 

offers of, if evidence of market 
value, 1(54 

other lands, of, by way of 
investment, 300 

valuation by number of years’, 

ts7 

Purchaser, 

intending, is a person interes¬ 
ted, 27 

revenue sale, at, is a person 
interested, 27 


uarry, 

distinguished from mines, 371 
meaning of, 370 

Quarters, 

building, for municipal servants 
is a public purpose, 3‘J 

Question, 

title, of, adjudication of, 123 
title, of, jurisdiction of court to 
decide, 1 41 

title, of, suit to decide, 283, 285 


R 

Raiyats, 

apportionment between land¬ 
lord, and under-raiyats, 2(5(5 
apportionment between occu¬ 
pancy raiyat and non-occu¬ 
pancy, 2(58 

occupancy and non-occupancy, 
are persons interested, 24 

Reasons, 

object and, of L.A. (Mines) Act, 
3(53 

provision, for, of suit to recover 
compensation, 2U6 
sufficient, court’s duty to 
enquire into, 231 
sufficient, for ommission to 
claim, 228 
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Receipt, 

compensation, of, under protest 
does not bar reference, 2K(>, 
293 

compensation, of, "without pro¬ 
test bars reference, 109 

Receiver, 

entitled to act, 11 
power of, to alienate, 41 
right of, to withdraw compensa¬ 
tion, 307 

Recognised, 

methods of valuation, 157 

Reference, 

addition of parties in, 11)1 
amount of compensation, as 
to, J(T) 

appeal against award in, 313, 
H-l 5 

appeal against award of appor¬ 
tionment in, ;U(5 
appeal against order rejecting, 
.150 

apportionment, as to, 105 
award in, 235 

barred by consent or conduct, 
.109 

burden of proof in, 147,25)5 
Civil Procedure Code applies to 
proceedings before court in, 
HH9 

classes of, 11.1. 248 
collector, by, when dispute as 
to apportionment, 2 IS 
collector's failure to send state¬ 
ment to court in, 131 
collector’s right of refusal of, 
125 

collector’s statement in, .124 
collector’s statement to court 
in making, 124 

com pan v cannot demand, 335, 
330 

compensation, as to the amount 
of, 105 

* compensation for mines, as to 
amount of, 382 

compensation for temporary 
occupation, as to, 313, 3L4 
computation of the period of 
limitation for, 121 


Reference (could), 

condition precedent to a valid, 
114 

costs in, 239 
court, to, 105 

court’s power to order refund 
in, 303 

damages for temporary occu¬ 
pation, for, 312 

damages for withdrawal from 
acquisition, as to, 320 
decrees in, 237 

delegation of functions by 
court in, 140 
demand for, 115 
deposit not necessary for. 115 
dillercnce, for, as to condition 
of land for temporary occu¬ 
pation, 311 

distinction between, under 
s. IS and s. [10,113 
exclusive jurisdiction of L. A.. 
Court in, Did 

extension of limitation for, 120 
—122 

government, when, claims as 
owner, 122 
grounds of, 105 
grounds of objections for, 105 
holiday, limitation for, when 
la.-t day is, 120 

inherent power of court to 
order refund in, 303 
interest to he awarded in, 213 
jurisdiction of court to add 
parties in, 14.3 

jurisdiction of court to decide 
question of title in, 123, 141 
jurisdicion of L. A. court ex¬ 
clusive in, 130 

last day of. when holiday, 120 
limitation for, 105,117 
limitation for, extension of, 120 
— 122 

limitation for, runs from date 
of award, 119 

limitation for, time taken for 
copy of award not excluded 
from, 121 

matters to be considered by 
court in, 148 

matters to bo neglected by 
court in, 217 

nature of enquiry in, 146 
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Reference ( contd ), 

nature of proceedings in, 145 
notice of apportionment in, 252 
notice of hearing in court on. 
HI, 155 

notice to collector of hearing 
in court of, 1.51,155 
object of. 215 

objection to amount of com¬ 
pensation in, 105 
objection to apportionment of 
compensation in, 105, 248 
objection to area in, 151 
objection to measurement in, 
105 

objection, statement of specific 
grounds of. in, 11 (» 
omission to claim. 1()S 
parties in, .155 

payment does not debar, 111, 
250 

petition of, is in the nature of 
plaint, 115 

position of parties in. I H5 
presupposes valid award. 11.4 
principle of apportionment in. 

O'y) 

proceedings to be in open 
court in. 1 15 

procedure in court in. 151. 11<> 
refusal of, by collector. 125 
remedy of person dissatisfied 
with collector’s award is, los 
result of collector’s failure to 
semi statement in, 15S 
right, as of, may be claimed, 
121 

scope of enquiry in, 15.-! 
scope and object of. 245 
statement of specific grounds 
of objection in, 115 
time barred application, on, 115 
time taken for copy of award 
is not excluded from compu¬ 
tation of limitation in, 121 
valuation, for, 115, 248 
what claimant has to prove in, 
for apportionment, 255 
what should, contain, 140 
when last day for, is a holiday, 
120 

whether land forms part of a 
house, manufactory or build¬ 
ing. 829 


Reference (contd), 

who can claim, 110 
within 6 months from the elate 
of collector’s award, 10G 
within 0 weeks from the elate 
of collector’s award, 106 
within 6 weeks from the 
receipt of notice of award by 
collector, 100 

Refund, 

appeal against order of, 519 
power of 1j. A. court to order, 
505 

Refusal, 

award, to. remedy for, 105 
claim, to, court’s power in case 
of, 250 

claim, to, sufficient reasons for, 
228, 251 

receive, to. deposit of compen¬ 
sation for. 2*5 
refer, to, collector’s, 125 
remedy for, 126 

Reinstatement, 

principle of, 157 

Religious, 

buildings to he excluded from 
acquisition, 48 

Remedy, 

appeal, by. against award of 
court. 515 

persons, of, dissatisfied with 
collector's award. 105. lOG 
persons, of. when collector 
refuses to refer, 126 
persons, of, when notice defec¬ 
tive, 67 

persons, of. when notice mi¬ 
ser ved, 57 

persons, of, when no notice of 
award, 20 

persons, of, when proceedings 
defective, 67 

persons, of, whose claim ovhr- 

looked, 90 

Remission, 

land revenue, of, compensation 
by, 280 
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Remote, 

damage, no compensation for. 
211 

Removal, 

expenses to tcnants-at-will for. 
212 

obstruction, of, caused by 
working of mines, damage 
for, 385 

Rent, 

free, onus when land is 
claimed, 2G9 

profits, and, notice for state¬ 
ment of, 72 

Rental, 

basis is a mode of valuation, 
157,1G7 

Repair, 

damages, of, caused by work¬ 
ing of mines, 385 

Repeal, 

L. A. Act of 1870, of, 5, 3Gf> 

Residence, 

expenses for change of, 148,212 

Residential, 

property, valuation of, 170 

Res judicata, 

decision of L. A. court is, 31. 
282 

Restoration, 

compensation on, in case of 
temporary occupation, 313 

Restricted, 

user, valuation of land subject 
to, 18S 

Restriction, 

scope of proceedings in court, 
on. 136 

working of mines, on, 380 

Resumption, 

» right of, of lands nc longer 
required for purpose for 
which it is acquired, 322 

Retrospective, 

effect of Act 1 of 1894, 9 


Retrospective ( contd ), 

effect of sec. 5A of Act 1 of 
1894, 52 

Revenue, 

court, L. A. collector is not, 30 
land, deduction of, on acquisi¬ 
tion, 2G0 

compensation by way of remis¬ 
sion of land, 286 

Reversioner, 

deposit of compensation for 
protection of interest of, 288, 

am 

person interested, is a, 23 
rights of, 301 

Review, 

award, collector’s power to, 82 
award of collector, jurisdiction 
of civil court to, 8G 
award of collector, jurisdiction 
of High Court to, 86 

Revisional, 

jurisdiction of High Court, 86 . 
jurisdiction of High Court, 
when collector refuses to 
refer, 126—130 

jurisdiction of High court 
against interlocutory order 
for investment, 305 

Right, 

disposal by court of money in 
deposit, of, 292 
entry after award, of, 92 
entry before award, of, 99 
entry for preliminary investi¬ 
gation, of, 46 

entry for sudden change of the 
channel of a river, of, 99 
entry for temporary occupa¬ 
tion, of, 313 

River, 

land emerging from, belongs to 
owners of adjacent land, 257 
possession in case of sudden 
change of a navigable, 99 
-side ghat station, possession of 
land for, 99 
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Road, 

con st met ion of, is a public 
purpose. 39 

possession of, before award, 101 

Royal, 

mines of gold and silver are. 
mines. 309, 371 

Rules, 

amount of compensation, as to, 
228 

Board of Revenue, framed by, 
not ultra vires, ID, 358 
consistent with the Act, must 
be, 857 

force of law, lmvin". 357 
framed by government of 
Bengal, 489 

framed bv government of 
Bombay. 411 

framed by government of 
United Provinces. 4-18 
framed by governor general, 
357 

guidance of oflicers. for, 857 
power of local government to 
make. 857 

publication of, in oflicial 
gazette. 857 

Ryot, 

apportionment between darpnt- 
nidar and, 2f>0 
person interested, is a, 85 


Salami, 

premium, or, an important 
factor in apportionment 
between landlord and 
tenant, 858 

Sale, 

agreement for, unaffected by 
acquisition proceedings, 59 
claimant buying cheap at, 
effect of, J02 

claimant buying at high price 
at, effect of, 162 

compulsory, no evidence of 
market value;, 1(31 
market value, to prove, 158 


Sale ( contd), 

nature of, to prove market 
value, 1(15 

notification, at the time of, 160 
post-notification, value of, 161 
pre-notification, 161 
unregistered, no evidence of 
market value, 161 
where no evidence of, deter¬ 
mination of market Value, 
169 

Sanction, 

local government, of, for acqui¬ 
sition of whole, 329, 381 
ouflav or improvement with¬ 
out, 218, 227 

Scheme, 

hypothetical building, us basis 
of valuation, 178 

Scope, 

Act I of 1891, of. 6 
enquiry, of, by collector. 78 
, .. , in reference, 188 
, when land acquired 
l'or company. 317 
proceedings, of, of court, res¬ 
triction on, 186 
reference by collector, of, 219 

Second, 

appeal against award. 816 

v ?, Ih-s to 

Privy Council, .‘355 
appeal against order of appor¬ 
tionment, 816 

contingency for deposit of 
compensation in court, 289 

Secretary of State, 

agreement with, when land 
acquired for company, 320 
alone, represents Crown, 185 
company or local authority 
may appear to assist, 33(3 
necessary party in L. A. 
proceedings, 33(3 

Security, 

government or other approved, 
investment of compensation 
in, 300 
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Seller, 

intending, not a necessary 
party, BOO 

Separate, 

interests in land, valuation 
of, i9 

notico of apportionment im¬ 
perative, 252 

suit does not lie for apportion¬ 
ment, 28B 

suit to establish title to land 
acquired, 285 

Service, 

notice, of, B21 

., „ , effect of, 00 

, „ , mode of, 01 
,, , „ , personal, 05, B25 
. proof, B25 

., , „ , registered post, by, 

05, B25 

, temporary occupa¬ 
tion, in case of, B12 

Severance, 

acquisition of whole when part 
acquisition causes, 320 
damage for, 118, IDS 
difference between damage by, 
and damage 1 for injurious 
affection, 201 

Shebait, 

entitled to act. IB 
position of, 2D I 
power of, to alienate, 2D1 
withdrawal of compensation 
by, BOG 

Shrubs, 

land includes, IB 

Site, 

building, agricultural land 
valued as, 1D7 

village, provision for, a public 
purpose, 10, 11 

Slociety, 

company includes a registered, 
10, 315 

Registration Act XXI of 1800, 
' B7, 315 


Source, 

origin of, and, civil court’s 
jurisdiction, 1BG 

Special, 

Acts defining public purposes, 
40 

notice on person interested, 02 

Speculation, 

effects of acquisition; ns to, 220 
idle, as to valuation, 172 

Stamp duty, 

award or agreement under the 
Act exempt from, BB7 

Standing, 

crops, damage sustained by 
taking. M8 

timber, land includes, IB 

Statement, 

award, in, that mines are not 
needed, B7B 

award, in, that mines are not 
needed, effect of, B75 
claim, of. 00, 08 

., , „ , contents of, 00, 08 
,, , „ , exaggeration or over¬ 

estimate of, 70 

„ , „ , failure to make, 70 
, ,., furnishing false 
information in, 73 
„ , „ , nature of. 00 
., , ,, , omission to make, 70 

)) ! It ) V » H ^ 

duo time, 71 
i> > ,>, to be in waiting and 
signed, 00, 70 
collector, before, 00 
collector, by, to court in 

reference, 121 

collector, to, of persons 
interested, 72 

collector, to. of rents and 

profits, 72 

Status, 

collector, of, under Act I of 
1801, 20 

Statutory, 

allowance, 119, 211 

, interest on, 215 
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Statutory ( contd ), 

allowance, not allowed on 
damage, 210 

allowance not allowed under 
Bombay Improvement Act, 
217 

allowance not allowed under 
Calcutta Improvement Act, 
2i7 

allowance, omission to claim, 
235 

allowance on market value, 
214 

allowance, what is, 211 

allowance when not allowed, 
210 

Stay, 

proceedings, of, inherent power, 
of court to order, 254 

Structure, 

architectural, valuation of, 101 

valuation of, 191 

Sub-proprietor, 

statement of interest of, in 
land, 72 

Sub-soil, 

power of collector to dig or 
bore, 10 

Succession, ‘ 

certificate not required for 
withdrawal of compensation, 
207 

Sudden, 

dispossession, compensation 
for, 100 

Sufficient, 

absence of notice is, reason 
for refusal or ommission to 
claim, 232 

condonation by collector is, 
reason, 233 

court’s duty to enquire into, 
reason for refusal or 
omission to claim, 231 

court’s power to,- award more 
than the collector’s award 
for omission to claim for, 
reason, 228, 233 


Sufficient (could), 

reason for refusal or omission, 
to claim, 228 

Suit, 

apportionnent, for, when lies, 
283. 285 

award, against, of collector, 107 
, „ , of court, 239 

cognizable by court of Small 
Causes, not, 297 
collector, against, 30 
collector’s refusal to award, 
against, 103 

compensation, for recovery of, 
293 

government, against, for 
recovery of compensation, 
298 

government, by, for recovery 
of compensation, 298 
investment, against order of, 
309 

limitation for, 103, 299, 339 
nature of, to recover eompen- 
sation, 297 

necessity for provision of, 290 
notice of, for anything done 
, under the Act, 337 
notice of, when not necessary, 
339 

reason for the provision of, 
290 

reference to court is not. 134 
remedy against award of court 
is by appeal and not by, 345 
remedy by, when notice under 
see. 9 not served, 67 
remedy by, when proceedings 
defective, 07 

restrain, to, acquisition after 
notification under sec. 4, 49 
set aside to, order for payment 
of compensation in deposit 
under see. 32, 309 
title to land acquired, to estab¬ 
lish, 283 

when does not lie, 338 
when lies, 337 

Surrender, 

magistrate to enforce, when 
collector is opposed in taking 
possession, 326 
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Survey, 

acquisition, before, 46 


T 

Temples, 

exempted from acquisition, 51 

Temporary, 

investment of compensation by 
court, BIO 

lease, market value of property 
subject to, 100 
occupation by collector, ill2 
„ , damage for, 314 

„ , procedure for, 313 

„ , reference for deter¬ 

mination of damage for, 
313, 314 

Tenant, 

apportionment between land¬ 
lord and, 255 

apportionment between land¬ 
lord with right of reversion 
and, 2(54 

apportionment between land¬ 
lord and, when rent is en- 
jancible. 265 

apportionment between land¬ 
lord and, at will, 260 
-at-will, expenses for removal 
of, 212 

covenant for apportionment 
between landlord and, 271 
damages for acquisition of 
land occupied by, 212 
equitable, for life entitled to 
act, 43 

estoppel of, in apportionment, 
270 

from year to year, apportion¬ 
ment between landlord and, 
268 

government and, under it, 
apportionment between, 273 
-in-tail entitled to act, 43 
* mourashi mokurari, apportion¬ 
ment between landlord and, 
260 

permanent right, not having, 
' apportionment between land¬ 
lord and, 263 

33 


Tenant ( contd), 

person interested, is a, 26 
transferable right of occupancy, 
with, apportionment between 
landlord and, 264 
yearly, apportionment between 
landlord and, 268, 273 

Tender, 

compensation, of, by collector, 
286, 311 

Tenure, 

accretion to parent, 257 

Tenure-holder, 

apportionment between land¬ 
lord and, 255 

apportionment between land¬ 
lord and ghatwalli, 257 
mourashi mokurari, is a person 
interested, 23 

premium or salami is an im¬ 
portant factor in apportion¬ 
ment between, and sub¬ 
tenant, 256 

Territorial, 

division, declaration to state, 53 

Timber, 

standing, land includes, 13 
value of trees as, 14 

Time, 

barred application, reference 
on, 119 

deduction of, of the holidays 
from the period of limitation 
for reference, 120 
deduction of, for minority, 122 
of, for taking copies of 
award, 121 

filing. f'>r, appeals against 
awards, 353 
„ , „ , claim, 60, 64 

, ,, , objection to acquisi¬ 
tion, 50 

.reference, 106, 117 

„ , „ , statement, 72 

, .., suit for anything 
done under the Act, 
337 

„ , ,,, suit for sudden dis¬ 
possession, 103 
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Time ( contd ), 

giving notice, for, in case of 
urgency for possession, 99 
giving notice, for, to inspect 
mines, 391 

giving notice, for, to work 
mines, 37G, 380 

Title, 

deposit of compensation in 
case of dispute as to, 286 
jurisdiction of court to decide 
questions of, 141 
occupation, and, claimant 
must prove, 253 
suit to establish, when lies, 
283 

Toka land, 

apportionment of compensa¬ 
tion in case of, in Bombay, 
262 

valuation of, 185 

Tombs, 

exempted from acquisition, 18 

Trade, 

earnings, damages for loss of, 
208 

Trees, 

compensation for, 148, 190 
land includes, 13 
when not separately valued, 
197 

Trespass, 

collector, by, for possession of 
land outside declaration, 57 
government, by, for possession 
of land in excess of declara¬ 
tion, 58 

Trustees, 

entitled to act, 10, 42 
incompetent to alienate, 291 
persons interested, are, 23 

u 

Underground, 

rights including minerals not 
vested in holder of a per¬ 
manent tenure, 376-378 


Under-leases, 

encumbrance includes leases 
and, 97 

Under-raiyat, 

apportionment between land¬ 
lord and, 266 

Unregistered, 

sale is no evidence of market 
value, 1G1 

Urgency, 

degree of, not to bo considered 
in determining market 
value, 217, 219 

operation of sec. 5A suspended 
in case of, 52 

possession by collector before 
award in cast; of, 99.1(X) 
special powers of collector in 
case of. 99 

Use, 

damage on account of, not to 
be considered, 217 
increase in value for, 218 

User, 

acquisition, after, 59 
increase in value from, 218 
occupation, and, person ac¬ 
quiring interest by, is a 
person interested, 26 
present, not to be considered 
in determining market 
value, 169 

probable, is to be considered, 
17° 

valuation of land subject to 
restricted, 188 


V 

Valuation. 

agreement as to, unaffected by 
acquisition, 78 
agricultural land, of, 179 , 

ancient monument, of, 184 
antiquities, of, 184 
architectural buildings, of, 191 
bazar land, of, 179 
belt, by, 165 
brickfields, of, 187 



SUBJECT INDEX 


515 


Valuation (< contd ), 

building schemes, hypotheti¬ 
cal, by, 178 
capitalisation, by, 186 
collector, by, 129 
duty of collector in, 91 
expert opinion, by, 198 
floor area basis, according to, 
192 

granite, of, 184 
gravels, of, 184 

land in municipal town, of, 
180 

land subject to restricted user, 
of, 188 

land with buildings, of, 184 
recognised modes of, 157 
rental basis, on, 169 

sales of adjoining land at the 
time of notification is a 
method of, 160 
structures, of, 191 

Value, 

adaptibjlity or potential, of 
lnnd, 171 

duty of collector as, to, 91 
enquiry into, 74 
opinion of witnesses as to 
value, of, 198, 225 
present disposition, not ac¬ 
cording to, 169 

prospective increase in, 224, 
226 

special, to owner not to be 
considered, 176 

Verification, 

collector, before, not neces¬ 
sary, 80 

Vest, 

company, in, 20,94 
free from encumbrances. 92, 
94 

government, in, 20, 94 
notice, immaterial to, 96 

Vested, 

once, cannot be divested, 94, 95 

w 

Waiver, 

notice of, by claimant, 67 


Walls, 

land includes, and buildings, 13 

Wards, 

court of, competent to act, 44 
„ „, has no power to alie¬ 

nate, 290 

Waste, 

compensation for, and arable 
land, 108 

land, possession before award 
of, 99 

„ , „ of, vests free 

from encumbrances, 92, 99 

Water, 

land includes land covered 
with, 16 

market value of land covered 
with, 16 

Widow, 

Hindu, is a person interested, 

legal necessity entitles a 
Hindu, to receive compen¬ 
sation, 308 

life interest of Hindu, is an 
encumbrance, 98 
payment of compensation to 
a Hindu, 802. 308 
right of alienation of a Hindu, 
290 

Withdraw, 

compensation, receiver’s right 
to, 307 

government alone can, from 
acquisition, 327 
shebait’s right to, compensa¬ 
tion, 306 

Withdrawal, 

acquisition, from, 94, 826 
compensation for, from acqui¬ 
sition , 326 

objections, of, to acquisition 
of part of a lvuse, manu¬ 
factory or building, 329 
possession, before, 328 
succession certificate for, of 
compensation, 307 

Witnesses, 

collector’s power to enforce 
attendance of, 89 
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Women, 

married, entitled to act, 10, 43 

Workmen, 

acquisition for building dwel¬ 
ling houses for, 316 

Writing, 

agreement as to compensation 
for temporary occupation to 
be in, 312 

claimant's statement to be 
in, 60 

collector’s statement to court 
to be in, 124 

notice before entry for preli¬ 
minary investigation to be 
in, 17 * 

,, in case of suits or other 
providings for anything 
done under the. Act to be 
in, 337 

„ of intention to work 
mines to be in, 370 
„ of temporary occupa¬ 
tion to bo in, 312 


Writing ( contd ), 

notice of withdrawal of objec¬ 
tion to acquisition of part 
_ to be in, 329 

objections to intended acquisi¬ 
tion to be in, 50 

reference to be in, 105 

Years*, 

purchase, 187 

Yearly, 

tenant,appoitiomnent between 
landlord and, 268, 278 

z 

Zaminder, 

apportionment between, and 
patnidar, 257 

patnidar, and darpatnidar arc 
persons interested, 23 

rights of, in a ghatwalli tenure, 
257 

title to underground rights 
and minerals in, 377, 378 








